
CONSULTATION PROCEDURE REQUIRING A SINGLE READING 

European Parliament legislative resolution on the proposal for a Council regulation on jurisdiction, applicable law, recognition and enforcement of decisions and cooperation in matters relating to maintenance obligations

1.
Rapporteur: Genowefa GRABOWSKA (PSE/PL)

2.
EP reference number: A6-0468/2007 / P6_TA-PROV(2007)0620

3.
Date of adoption of the resolution: 13 December 2007

4.
Subject: Maintenance obligations

5.
Inter-institutional reference number: 2005/0259(CNS)

6.
Legal basis: Article 61 c) and Article 67(2) EC Treaty

7.
Competent Parliamentary Committee: Committee on Civil Liberties, Justice and Home Affairs (LIBE)

8.
Commission‘s position: The Commission can accept certain amendments adopted by the European Parliament.

On the report in general

The Commission welcomes the resolution, which generally supports the proposed Regulation.  In particular, the European Parliament supports the abolition of exequatur for all types of maintenance obligations, on the condition of harmonised rules on applicable law and, to a certain extent, minimum rules of procedural law.  It supports the aim to establish a cooperation mechanism which builds on and goes further than the international system and the aim to provide for the first time effective enforcement measures.  This general support is important as on all of these questions doubts have been raised in Council by a number of different Member States.

On the question of the legal basis (amendments 1 through 3 and amendment 14)

The Commission maintains its position on the legal basis and cannot therefore accept the EP amendments in this regard.  While the arguments advanced by the European Parliament to change the legal basis cannot entirely be considered without justification in the light of the basic pecuniary nature of maintenance obligations and the existing legal context, it cannot be denied that this instrument, dealing exclusively with maintenance obligations, is a "matter related to family law" within the meaning of Article 67(5) of the Treaty.  The Commission is aware of the drawbacks of this interpretation but has proposed a solution to this situation, inviting to Council to provide that the new measures relating to maintenance obligations be adopted under the co-decision procedure.  The question of the decision-making procedure to be followed is therefore to be decided by the Council.  The Commission will continue to request the Council to act upon its invitation.

On the proposed changes to the rules on applicable law generally (amendments nos. 7, 8, 9, 10, 34, 36, 37, 38, 39, 40, 41, 42)

It must be noted that the rules on applicable law have been negotiated principally in the context of the Hague Conference on Private International Law.  Given the traditionally universal nature of such rules – which means that they apply even if the applicable law is not that of a Contracting State - it is preferable to avoid having different sets of conflict rules within the Community and on the international level.  The Parliament has been fully associated to the work on the international level and participated in the Diplomatic Conference of November 2007 as observers in the Community delegation, together with the Commission and the Member States, which has led to the adoption of a Protocol on applicable law in maintenance matters.  The Hague Protocol may therefore reasonably be considered as the result of the political compromise on this chapter of the draft Regulation.  The aim would be to adopt the international rules at Community level by aligning the rules of the Regulation to the rules of the Protocol.  The rules on applicable law remain highly important in order to realise the abolition of exequatur at Community level. In this context, amendment no. 42 can be accepted, amendments nos. 8 and 9 can be accepted subject to reformulation, and amendment no. 36 can be accepted partially.  On the other hand, amendments nos. 7, 10, 34, 37, 38, 39, 40, and 41 cannot be accepted.

On the proposal to enlarge the scope of application of the law of the Member State where the court is seized (amendments nos. 7, 8, 36)

The European Parliament proposes a more generalised application of the lex fori in all cases where this would accelerate the resolution of the dispute.  This proposal cannot be accepted by the Commission, except for certain parts of it.  The Commission believes that it does not allow for sufficient legal certainty and the protection offered to the creditor under the Regulation, a protection which should be the same whatever the court seized.  As a result, the application of the lex fori should more strictly circumscribed in order to ensure that its application benefits the creditor.  The Commission's position on this issue is fully in line with that of the Member States in Council and is reflected in the outcome of the negotiations of the Hague Protocol on applicable law.  In this light, amendment no. 36 can be accepted partially and amendment no. 8 can be accepted partially subject to reformulation.  Amendment no. 7, on the other hand, cannot be accepted.
On the proposal to delete the escape clause in applicable law (amendments nos. 10 and 40)

The proposal to delete the escape clause on applicable law which allows to refuse the application of a foreign law if that law provides for a maintenance obligation on the basis of a family relationship which is not recognised in the MS of the forum, cannot be accepted by the Commission.  This provision is indispensable in order to strike a delicate balance between the different interests and policies of the EU Member States.  The applicable law rules should apply to all maintenance obligations, without harmonising the underlying family laws and therefore the legal bases for maintenance claims.  This can only be achieved if the debtor is allowed to object to the law designated by the conflict rule if that law recognises a family relationship which is not recognised in the Member State of the forum.  Again, the Commission's position on this issue is fully in line with that of the Member States in Council and is reflected in the outcome of the negotiations of the Hague Protocol on applicable law.

On the proposal to delete the harmonised rules on the service of documents (amendments 44 and 47)

This proposal is in line with the ongoing negotiations in Council.  However, it must be borne in mind that the rules on service of documents constitute an important element in the protection of the rights of the defence of the debtor.  As a result, the deletion of these rules can only be accepted if it is accompanied by a strengthening of such protection of the rights of the defence.  This could be realised, for instance, by further elaborating the special review procedure provided for in Article 24 of the proposed Regulation.  The Commission can therefore accept the Parliament's amendments on this matter, provided that a sufficient protection of the rights of the defence is ensured.

On the proposed amendments concerning data protection (amendments 11, 51, 52, 53, 54, 55, 56, 57, 58)

While the aim pursued by these amendments is laudable, it seems difficult to lay down in a Regulation directly applicable rules which are more limited than the currently applicable rules which apply in the context of Directive 95/46/EC.  The Commission therefore cannot accept those amendments which could interfere with the application of the Directive which should be undoubtedly preserved.  Those amendments relating to data protection which do not interfere with the operation of the Directive can be accepted.  In the light of these considerations, amendments nos. 51, 52, and 57 can be accepted.  Amendments nos. 11 and 58 can be accepted subject to reformulation.  Amendments nos. 53, 54, 55, and 56, on the other hand, cannot be accepted. The data protection provisions of the Regulation have only been discussed once in Council.  At that time, Member States generally felt that the system proposed was too cumbersome and should be simplified.

On the other amendments
The other amendments do not raise major political questions.  They principally aim at:

· Clarifying or simplifying the text of the Regulation (e.g. amendments nos. 4, 16, 17, 20, 22, 23, 29 through 33, 41, 49, 50): while some of these clarifications may be accepted, at least partially and subject to reformulation (amendments nos. 4, 16, and 49), the proposed definitions of legal concepts cannot be accepted when such definition would interfere with existing case law of the CJEC and with the operation of existing international instruments on the same subject matter (amendments nos. 17, 20, 23, and 41). Also some other proposed clarifications cannot be accepted either because they would modify the proposed rule on the substance, which is not the objective sought by the report (e.g. amendment 22) or because they could not operate in practice (e.g. amendment 50).  Amendments nos. 29 through 33 cannot be accepted because the rules concerned must be included in the Regulation as the latter will replace Regulation (EC) 44/2001 as far as maintenance is concerned and it is preferable to have a full set of rules on maintenance;

· limiting the possibilities to make a choice of court and/or choice of law and impose formal requirements for such choices: while certain limitations proposed may be accepted in principle (e.g. amendments 6 and 27, partially amendment 8), other types of limitations cannot be accepted (e.g. partially amendment 8, amendments 25, 26 37, 38);

· improve the proposed rules on enforcement (amendments 46, 47, 48, 61): these amendments can generally be accepted, at least partially.  It should be noted that the rules on enforcement have not met with a lot of support in Council.  As a result, the support of the EP on this point is encouraging;

· allowing public bodies to avail themselves of the cooperation system laid down in the Regulation (amendment 21): this proposal can be accepted subject to reformulation – a similar approach is followed in Council;

· granting jurisdiction in maintenance matters to the courts of the place where the family relationship was officially established and allow for the application of the laws of the State (amendments 24 and 39): this amendment cannot be accepted.  There is no close connection between a place where a family relationship came into being and maintenance.  In addition, in the absence of a harmonisation of the concept of "family relationships", it is not clear where and at which moment a family relationship will be considered "established";

· allow for an application of Directive 2003/08/EC on legal aid (amendment no. 45): this proposal cannot be accepted.  First, it would constitute a step backwards compared to the existing system under Regulation (EC) No 44/2001.  In addition, the provision should be aligned to the agreement reached on the international level in the context of the new Hague Convention, which provides for an even more favourable system of legal aid in particular in cases of child maintenance (Article 15 of the Convention).  It seems difficult to justify that on the EU level a less favourable system would exist than the one existing at the international level.

9.
Outlook for amendment of the proposal: At this stage, the Commission does not intend to modify its initial proposal but will defend the amendments which it can accept orally in Council.
10.
Outlook for the adoption of the proposal: A political agreement on certain parts of the Regulation may be reached during Slovenian Presidency.
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