Follow-up to the European Parliament resolution on employees' participation in companies with a European statute and other accompanying measures, adopted by the Commission on 17 June 2009
1.
Political Groups which tabled the resolution pursuant to Rule 103(2) of the European Parliament's Rules of procedure: EPP-ED, PSE, ALDE, UEN
2.
EP reference number: B6-0110/2009 / P6-TA_PROV(2009)0131
3.
Date of adoption of the resolution: 12 March 2009

4.
Subject: employees' participation in companies with a European statute and other accompanying measures

5.
Brief analysis/assessment of the resolution and requests made in it:
The Resolution on employee participation in the EU was tabled in the context of discussion on the European Private Company (SPE) statute. The Resolution calls on the Commission to start a consultation with the social partners on the basis of Article 138 of the EC Treaty (social policy initiatives) on employees' participation rights to evaluate and where necessary streamline, create and reinforce employee participation in the internal market. It also calls on the Commission to evaluate the impact of existing European Statutes and the case law on employee participation as well as to assess problems with regard to employees' financial participation in shareholding programmes. It also contains an unrelated request that the Commission assesses a possible rule on the subordination of shareholder loans in case of insolvency in the SPE Statute.

6.
Reply to the requests and overview of the actions taken, or intended to be taken, by the Commission:
Employees' participation is a very sensitive issue. The positions of different Member States and various stakeholders are divergent on this matter. In some countries worker participation in the board of companies has a long tradition, in some others this institution has never existed. The Commission acknowledges the great diversity of rules and practices existing in the Member States as regards the manner in which employees' representatives are involved in decision-making within companies. It is precisely the issue of employee' participation that delayed the adoption of the SE Statute for more than 30 years.

The SPE proposal is based on Article 308 of the EC Treaty and is not considered to be a social policy initiative. Therefore there was no reason for the Commission to initiate a specific consultation under Article 138 EC Treaty. Nevertheless, trade unions were consulted along with all other stakeholders between June-October 2007 and in the context of the Commission's conference in March 2008 on the content of the proposal.

The differences in national traditions should be respected as regards workers' participation. The SPE Statute has been drafted with the aim to respect this diversity and keep the status quo. This is why the question of employee participation is left to national law. However, the Statute contains specific provisions to prevent the loss of pre-existing participation rights in case of transfer of seat.

As regards the evaluation of existing European Statutes, the Commission has already made important progress in the evaluation of employees' rights in the European Company Statute (SE). On 30 September 2008, the Commission adopted a Communication on the review of Council Directive 2001/86/EC of 8 October 2001 supplementing the Statute for a European company with regard to the involvement of employees (COM(2008)591). Follow-up measures will be considered when the full evaluation of the SE Statute is completed in 2010. The report on the Statute for a European Co-operative Statute is due for 2011.

As far as employee financial participation is concerned, research by the European Foundation for the Improvement of Living and Working Conditions shows that it continues to be little used in most Member States, and is very unevenly distributed across the EU. The development of financial participation schemes is strongly influenced by the existence of the right legal framework, tax incentives and other financial advantages, which are laid down at national level. The Commission has promoted wider knowledge of employee financial participation schemes in the European Union and will continue to do so. It provides financial support for seminars and conferences for the exchange of information and best practice involving such schemes and to raise awareness and improve knowledge of them, contribute to a better understanding of their benefits and the obstacles to their further development, and provide training for the social partners in operating them.

A distinct question is the subordination of shareholder loans in the SPE Statute. Regulating this matter in the Statute was considered when the Commission prepared its proposal. However, it did not seem reasonable to introduce different insolvency-related rules for the SPE than for national companies. The consistent application of the provisions increases clarity and legal certainty. This is the main interest of companies and their creditors.
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