Commission Communication on the action taken on opinions and resolutions adopted by Parliament at the April 2009 
I and II part-sessions
CO-DECISION PROCEDURE – First reading
European Parliament legislative resolution on the proposal for a regulation of the European Parliament and of the Council laying down the obligations of operators who place timber and timber products on the market
1.
Rapporteur: Caroline LUCAS (Greens/EFA/UK)
2.
EP reference number: A6-0115/2009 / P6_TA-PROV(2009)0225
3.
Date of adoption of the resolution: 22 April 2009
4.
Subject: obligations of operators who place timber and timber products on the market
5.

Inter-institutional reference number: 2008/0198(COD)
6.

Legal basis: Article 175
7.
Competent Parliamentary Committee: Committee on the Environment, Public Health and Food Safety (ENVI)
8.

Commission's position:
The resolution contains 75 amendments. Out of the 75 amendments, 37 are acceptable to the Commission fully, in principle or in part as they clarify and/or improve the Commission proposal. The Commission’s detailed position with regard to the amendments of the European Parliament is as follows:
Amendments accepted by the Commission:
Amendment 9 is a factually correct reference to the Decision of the European Parliament and of the Council laying down the Sixth Community Environment Action Programme.
Amendment 10 is in line with the Community's policy concerning the problem of illegal logging and associated trade, as set out in the FLEGT Action Plan.
Amendment 11 is factually correct.
Amendment 23 the proposal to qualify due diligence requirements as being "suitable and effective" is acceptable.
Amendment 37 clarifies the scope of risk management to include risk identification and risk minimisation.
Amendments 74 and 75 are consistent with the comprehensive approach the proposal follows as regards the scope of products to be covered by the Regulation.
Amendments accepted in part or in principle by the Commission:
Amendment 1 is acceptable in principle but some redrafting is necessary, as the word "habitats" is more associated with wildlife than local communities.
Amendments 2-7 put forward general statements concerning the importance of forests and are acceptable in principle, however the drafting should be improved and rationalised.
Amendment 12 is acceptable in principle insofar as it introduces the principle of greater international cooperation. The reference to the creation of a global alert system and register of illegal logging is unacceptable as it puts forward a proposal which has not been agreed or discussed at Community or international level.
Amendment 14 is acceptable in principle but the drafting needs improvement so as not to suggest that the Community's impact on forest ecosystems can only be negative.
Amendment 22 is acceptable in principle but the drafting needs improvement, including the reference to forthcoming legislation. The Commission is prepared to consider simplified or other procedures to take into account SME needs, provided these are not discriminatory.
Amendment 29 is acceptable in principle but should be redrafted to avoid limiting the impact assessment only to the internal market.
Amendment 36 is acceptable in principle as the definition is more or less consistent with the ISO standard.  However the language would benefit from some rewording as, for example, the term 'illegal source' does not appear elsewhere in the proposal while the reference to 'imports, exports or trade' is not consistent with the concept of placing on the market that is central to the proposal.
Amendment 42 is acceptable in part and in principle. The references to national legislative supervision and chain of custody (traceability) mechanisms as elements of due diligence systems are acceptable in principle.  However the wording would need to be revised and the idea would be better placed in Article 4 (description of due diligence systems). The introduction of an obligation to ensure that legally harvested timber and timber products are placed on the market goes beyond the scope of the Commissions' proposal and would have implications for the overall philosophy and structure of the proposal and possibly for the legal basis and is thus unacceptable.  The extension of the scope of the proposal beyond the first placing on the market ('making available on the market') is unacceptable as it is considered unduly burdensome.
Amendment 44 which proposes to add certain items of information is acceptable in principle.  The Commission can agree that certain additional items of information such as species can be useful, but does not consider that all the new items of information proposed are necessary for the effectiveness of the Regulation.  Furthermore the Commission would not wish to change the chapeau of Art. 4.1.(a) by replacing the concept of "providing access" to information with "ascertaining", as this would not be in line with the system-based approach underpinning the proposal.
Amendment 46 contributes to ensuring a high level of legal certainty and is thus acceptable in principle. However, some reformulation is necessary to improve its consistency with the ISO standard.
The part of Amendment 47 referring to the "extra due diligence obligations.." is acceptable as regards the principle, although the proposed formulation should be revised.  As regards principles or factors to be taken into account by the Commission when laying down implementing measures the amendment is not acceptable as it unduly constrains the Commission. The amendments referring to 'high risk' and to 'high risk' timber sources are also unacceptable.  In the view of the Commission a more general reference to risk assessment is more appropriate and less discriminatory than a black and white categorisation of high risk (and by extension low risk). Finally the last part of the Amendment referring to a register of high risk sources is unacceptable.  Such a register could have the effect of reducing the responsibility of operators to apply due diligence principles as well as reduce the flexibility of the system.
Amendment 51 which aims at conferring competence to the Commission to grant to or withdraw recognition of monitoring organisation is not acceptable, as in the view of the Commission, this can be carried out at Member State level.  Conferring this competence to the Commission would therefore go against the principle of subsidiarity. As regards the amendments concerning the eligibility of public entities to be recognised as monitoring organisations the amendment is in principle acceptable but concrete safeguards to avoid conflicts of interest would need to be further elaborated.  It is not appropriate to create separate provisions for public and private entities with respect to criteria for recognition, as most criteria are the same. The amendment concerning the reporting of non-compliance to the competent authority may violate professional secrecy, especially in the case of private sector organisations, and could lead to a less effective relationship between the operator and the monitoring organisation and is therefore not acceptable. Amendments (b) and (ba) referring to finance and to 'particular functions' are unacceptable as they are unnecessary and redundant.
Amendment 52 is acceptable in principle in part as regards the reference to 'legal independence' although the understanding of the amendment would benefit from a drafting improvement. The splitting of the provisions to distinguish between public and private entities as regards the criteria for recognition is unacceptable as indicated above.
Amendment 53 is unacceptable as it implies the conferring of competence to the Commission rather than the Member States to recognise monitoring organisations (see also amendment 51). However the inclusion of additional text regarding documentation to demonstrate relevant expertise is acceptable in principle.
In Amendment 58 the word 'checks' has been replaced by 'controls'. The term 'controls' is not acceptable as in English the word 'checks' reflects better the intent of the Commission.  However the Commission is open to discussion of alternative wording e.g. control measures. The second part of the Amendment (new subparagraph 1a and 1b) setting out details concerning the nature and frequency of checks is unacceptable as this is for Member States to decide, in line with the principle of subsidiarity.  New sub-paragraph 1c is not acceptable for a number of reasons, amongst them proportionality and practicality of Member State administrations tracing internationally traded timber.  The proposal for 'immediate measures' to be taken in case on non-compliance is unacceptable in light of the objective of the proposed Regulation, which is to dissuade rather than to punish, and also in view of the nature and gravity of the infringement (failure to use a due diligence system) which can not justify such enforcement measures. The amendment to paragraph 2 is acceptable as it clarifies the term 'assistance'.
Amendments 59-60 in which 'checks' has been replaced with 'controls' are acceptable as regards the principle of replacement of the word 'checks'. However, they are unacceptable as regards the term chosen.
Amendment 61 is acceptable in part and in principle.  The first part of the amendment deletes the words "A summary of", which would mean that the full records of checks by competent authorities would be made available to the public.  The provision of full records of checks would put in the public domain operational details on the location frequency and nature of checks conducted by competent authorities, and could thus undermine the effectiveness of future checks. The Commission therefore does not accept this deletion.  The second part of the amendment inserts a reference to the internet when making information publicly available.  This is acceptable in principle, but should be worded in a flexible manner.
Amendment 62 in which the word 'checks' has been replaced with 'controls' is acceptable in principle in that the Commission is open to consider alternative wording for the term 'checks'. However, it does not agree that this should be replaced with the term 'controls', as proposed.
Amendment 63 is acceptable in principle subject to the improvement of its wording.
Amendment 64 is acceptable in principle subject to the improvement of its wording to make it less restrictive – the amendment limits the availability of public information to the internet but should also allow for information to be provided by other means.
Amendment 67 is acceptable in principle, although it falls within the Commission's right of initiative to establish advisory bodies and hence from a legal point of view there is no need to set this out in the Regulation.
Amendment 69 is acceptable in principle as regards laying down an indicative list of penalties.  However the provision for criminal penalties is not acceptable as it does not appear neither necessary to attain the objective to minimise the risk of placing illegally harvested timber and timber products on the Community market nor proportionate in view of the nature and gravity of the infringement in question. Similar considerations regarding proportionality apply to the proposal to prohibit all state aid and Community funds aid to the operator found in non-compliance. Such a proposal can be seen as violating existing rights of the company concerned (it may have a right to the aid under an aid scheme which has already been approved by the Commission), hence that part of the amendment is unacceptable.
Amendment 70 is acceptable as regards taking stock of progress vis-à-vis the conclusion of FLEGT VPAs but it is unacceptable to seek to 'control' VPAs through this legislative instrument as there are structured mechanisms for monitoring the implementation of the FLEGT licensing scheme and the VPAs as well as a separate Regulation (2173/2005) governing the implementation of the FLEGT Licensing Scheme in the EU.
Amendment 72 setting out a review clause is acceptable in principle, subject to reformulation, though the Commission can review a Regulation at any time. However it is not appropriate to specify the details of the review and in particular it is not acceptable to anticipate the results of the review or constrain the Commission's right of initiative by referring to proposals for amendments of the Regulation.
Amendments not accepted by the Commission:
Amendment 8 is not acceptable so as not to give rise to wider than desired interpretation of provisions by further expanding what was already a broad list of international agreements.
Amendment 13 is not acceptable as it could potentially be discriminatory under WTO.
Amendment 15 goes beyond the objective of the Commission proposal which is focussed on the first placing on the market.
Amendment 16 is not acceptable as it lays down conditions for a separate legal instrument (FLEGT VPAs) in this legislation.
Amendment 17 is not consistent with the Commission proposal which does not introduce marketing requirements or prohibitions.
Amendment 18 has implications for the scope of legislation and impinges on sovereignty of 3rd countries.  The final sentence is not relevant and represents a new idea not in the Commission proposal.
Amendment 19 goes beyond the scope of the Commission proposal and would imply an additional and unnecessary burden for EU operators.
Amendment 20 goes beyond the scope of the Commission proposal – consumer labelling of origin of timber products will not help in achieving the objective of the proposal.
Amendment 21 is not acceptable since it is not consistent with the Community policy in the field of renewable energy.
Amendment 24 refers to a recital and is unacceptable as there is no link to an operational provision.
Amendment 25 introduces the idea of border checks that is not compatible with the proposal hence it is unacceptable.
Amendment 26 is unacceptable as it is contingent upon national systems.
Amendment 27 is unacceptable as it deletes the rationale for a time period to be established between the date of entry into force and the date of application of the Regulation.  Such a time period is necessary to allow implementing legislation to be adopted.
Amendment 28 is unacceptable as the rationale for reviewing the Regulation should not be linked to "development in sustainable forestry" but rather to the experience of implementation of the Regulation.  Amendment 29 covers the same idea of review and represents a better starting point for such a recital.
Amendment 30 is unacceptable as it includes provisions with no legislative function such as the objective of the act. Such provisions are better placed in the recitals.
Amendment 31 is unacceptable as regards the extension of the scope of the proposal to cover all operators in the supply chain as it is unduly burdensome. The addition of the two paragraphs is unacceptable because the introductory article in a legislative act defines its subject-matter and possibly scope and should not go into the heart of the measures that act sets out.  To do so risks creating confusion as regards the legal basis and the rights and obligations established.
Amendment 32 is unacceptable as it is not consistent with the Community's policy in the field of renewable energy.
Amendment 33 is unacceptable as it is unduly burdensome.
Amendments 34 and 35 basically link the definition of 'placing on the market' to that of 'making available on the market'. In view of our position on Amendments 31 and 33 this amendment is also not acceptable.
Amendment 38 introduces a very broad scope of legislation to be taken into account. Bearing in mind the direct link between the due diligence obligation and that scope, this amendment introduces a burdensome and unclear definition and is thus unacceptable.
Amendment 39 introduces a redundant definition given that the term is not used in the operational part of the proposal.
Amendment 40 concerns criteria for recognition. According to the Joint Practical Guide for Drafting Community Legislation the definitions should not contain normative provisions. Although both criteria are acceptable in principle, they should not be introduced in the definition; hence the amendment as such is unacceptable.
Amendment 41 is unacceptable as it introduces a term not used in the operational text of the proposal and the introduction of a requirement for traceability for all EU operators has not been accepted (see comment on Amendment 31).
The first part of Amendment 43 which refers to a (disguised) prohibition is unacceptable because as indicated already in our position on AM 42 the introduction of a prohibition, even if disguised, is unacceptable. The reference to traceability is also unacceptable in view of the proposals' approach (one-step-up, meaning only the supplier). As regards the reference to the third party verification by the monitoring organisation, given that the functions of the latter as stipulated in the Commissions' proposal do not include that of third party verification, the part of amendment 43 which refers to this is also unacceptable.
Amendment 45 is unacceptable as the systemic approach which is at the heart of the Commissions’ proposal is not oriented to the provision of documentation but to information management systems. The proposal should set out the requirements but should not be too specific in determining how these should be met.
Amendment 48 is not acceptable as it is considered unnecessary - the Commission has a general obligation to consult stakeholders prior to making proposals and a general reference to such consultation is therefore redundant.
Amendment 49 is unacceptable because in view of the legal basis of the proposed Regulation (Article 175) Member States may introduce or maintain more stringent measures provided such measures are compatible with the EC Treaty and have been notified to the Commission. Hence it is superfluous.  It could also be dangerous to reproduce articles of the Treaty which constitute a legal basis for action to be taken.
Amendment 50 concerning labelling requirements is unacceptable as it would considerably increase the administrative and regulatory burden, hence going against the guiding principles of the proposal. Such provisions would require a full impact assessment and a good statement of reasons. The practical implications (nature and type of label, on which products and at what level of the supply chain, who would be responsible, how to monitor and check compliance) are considerable as are potential political implications linked to labelling of country of harvest.
Amendment 54 is unacceptable as already indicated in our position concerning amendment 51 (recognition of monitoring organisations by the Commission). Transparency as regards the results of checks performed on monitoring organisations would be acceptable but as Article 8 already introduces this principle it is more practical and adds to the legal certainty if a reference to Article 5 (3) is added, hence the amendment as such is unacceptable.
Amendments 55 and 56 are unacceptable as already indicated in our position concerning amendment 51 (recognition of monitoring organisations by the Commission).
Amendment 57 is unacceptable because the reference is to legal entities recognised as monitoring organisations rather than to ‘monitoring organisations’.
Amendment 65 is unacceptable as the Comitology procedure it refers to is not used in the Commission’s proposal or in the amendments.
Amendment 66 impinges on the right of initiative of the Commission and is not directly related to the implementation of this Regulation hence it is unacceptable.
Amendment 68 is unacceptable for being unreasonably limiting.
Amendment 71, in view of position on amendment 69 as regards the provision of criminal penalties, is unacceptable for reasons of substance.
Amendment 73 is unacceptable.  The 2 year timeframe in the Commission proposal is considered reasonable given the need to provide for the adoption of implementing measures.
9.
Outlook for adoption of the proposal: The Commission services do not intend to present a written amended proposal as the amendments accepted or accepted in principle, or partially, are limited in number and content. However, the Commission will inform the Council of its position.
10.
Outlook for the adoption of the common position: A progress report on the proposal will be given by the Czech Presidency at the Agriculture Council in June 2009 and work will continue under the Swedish Presidency.
