Commission communication
on the action taken on opinions and resolutions adopted by Parliament at the May 2009 part-session

CO-DECISION PROCEDURE – First reading

European Parliament legislative resolution on the Proposal for a Regulation of the European Parliament and of the Council establishing the criteria and mechanisms for determining the Member State responsible for examining an application for international protection lodged in one of the Member States by a third-country national or a stateless person
1.
Rapporteur: Jeanine HENNIS-PLASSCHAERT (ALDE/NL)
2.
EP reference number : A6-0284/2009 / P6_TA-PROV(2009)0377
3.
Date of adoption of the resolution: 7 May 2009

4.
Subject: Applications for international protection lodged in one of the Member States by third-country nationals or stateless persons
5.
Interinstitutional reference number: 2008/0243(COD)

6.
Legal basis: Article 63, first paragraph, point (1)(a)

7.
Competent Parliamentary Committee: Committee on Civil Liberties, Justice and Home Affairs (LIBE)
8.
Commission‘s position: The Commission accepts certain amendments.

Amendment 1: The recital confirming the principles underlying the Dublin Convention, deleted by the Commission and replaced with new updated recitals, has been reintroduced.

Not acceptable: this recital does not take account of the latest developments in the asylum area: the achievement of the first phase of the CEAS, the Hague programme, the adoption of the Dublin Regulation, elements inserted in recitals 6 and 7 of the Commission proposal.
Amendment 2: New recital stating that practical aid should be given to the Member States authorities and that the European Asylum Support Office will play an important role in this respect.
Acceptable on substance: However, wording needs to be amended to be adapted to the Dublin context. In addition, this recital would be better placed in the context of recitals dealing with solidarity (21 and 22 of the Commission proposal).
Amendments 3, 14: Deletion of "where necessary" to ensure that applicants are informed orally about the application of the Regulation at all times.
Not acceptable: It would be disproportionate to provide oral information to applicants when that is not necessary (e.g. when the person understood the leaflet he/she has been provided with).

Amendments 4, 5, part of 29: The Commission considers that provisions stating that detention should not carry a penal or punitive connotation and that it should take place in a "non-detention facility" cannot be accepted. The Reception Conditions Directive (which applies also to Dublin cases) already includes a definition of detention and refers to a "particular place". In addition, the proposal amending the Reception Conditions Directive lays down other conditions regarding this issue (e.g. applicants shall not be put in a prison), therefore such amendments would be unnecessary.
Amendments 6, 34, 35: The Commission can accept adding references to the Qualification Directive in the provisions dealing with the suspension of transfers.
Amendment 7: New recital stating that suspension of transfers is an exceptional measure.
Acceptable on substance: However, part of its content is already included in the Commission proposal in recitals 21 and 22 and therefore they may need to be merged.
Amendment 8: First paragraph: Obligation for the Commission to periodically review and report on the progress in the area of asylum and the degree to which solidarity measures and the mechanism on suspension of transfers facilitate that progress. Second paragraph: linked with amendment 39: establishing legally binding instruments to ensure greater solidarity between MS and higher standards of protection.
The Commission considers that the Dublin Regulation is not the right place to refer to burden-sharing mechanisms, and it is committed to do more in this area in the framework of other instruments. The recent Commission proposal establishing the European Asylum Support Office, which regulates the issue of secondment of officials to those Member States facing situations of particular pressure, is one example in this respect.
Therefore, the Commission could agree to work on a generic recital emphasising the need for increasing solidarity among Member States. Part of AM 8 could serve as a basis in this respect and is therefore partly acceptable. See also Commission position on AM 39.
Amendments 10, 11, 12: Married minor children are included in the definition of family only if they are not accompanied by their spouse: Acceptable.
Amendment 13: Data protection adaptations which clarify the rights of the applicants and the fact that the data controller is the first responsible to hear data protection claims. Acceptable.
Amendment 45: Ensure that information is provided to the applicant in a language he or she understands or may reasonably be presumed to understand.
Not acceptable: These amendments do not seem to add anything to the one proposed by the Commission (in a language that the applicant is reasonably supposed to understand). Moreover, coherence has to be ensured with other provisions on the same issue in this Regulation (e.g. Articles 5, 27) as well as with relevant provisions in the other proposals in asylum area.
Amendment 15: Clarification of the mandatory character of the interview.
Acceptable in principle: However, this provision may need to be further amended to take into account the different situations which could arise in practice, where it is not possible or necessary to carry out an interview with the applicant.
Amendment 17: Specifies what a 'representative' means by making a reference to Article 2(i) of the Asylum Procedures Directive.
Acceptable in principle: However coherence with the provisions included in the Reception Conditions Directive needs to be ensured.
Amendment 18: Addition of the fact that, where necessary, the assistance of relevant organisations shall be used in view of tracing family members in the Member States.
Acceptable: However, coherence with the provision included in the Reception Conditions Directive needs to be ensured.
Amendment 19: New provision allowing Member States to use medical examination for assessing the age of unaccompanied minors. Acceptable.
Amendment 20: Deletion of the new rule which, subject to certain conditions, forbids the transfer of an asylum seeker to a Member State where he/she first applied for asylum, in case where he/she can be reunited with family members or other dependent relatives in the Member State where he/she most recently applied for asylum or in another Member State.
Not acceptable: This amendment goes against the objective of the Commission proposal to facilitate family reunification with family members of the applicant.
Amendment 21: Clarification that a 'relative' is another member of the family than the nuclear one referred to in 2(i). Acceptable.
Amendment 55: Deletion of the 'most recent' application for unaccompanied minor.
Not acceptable: This amendment goes against one of the Commission proposal main objective, namely to increase the protection afforded to unaccompanied minors. Given their vulnerability, it is considered unreasonable to transfer them back to the Member States where they firstly applied for asylum.
Amendments 23, 24: The deadline of two months in case of a take back request based on a EURODAC hit is lowered down to one month.
Not acceptable: in some cases, due for instance to the poor quality of fingerprints, Member States may need to undertake additional checks, which could take longer than one month.
Amendment 25: Replacing the word "person" by "applicant".
Not acceptable: the scope of the Article includes also those third-country nationals who are not applicants anymore (i.e. rejected asylum seekers).
Amendment 26: A minimum deadline of 10 days MS shall give applicants to appeal is established. Acceptable.
Amendment 27: First it is proposed to clarify that the Courts have to examine the need to suspend the transfers before a final decision on appeal is taken at the request of the applicant or, in the absence of such request, ex-officio. Second, the maximum time limit proposed by the Commission of 7 working days has been lowered to 5 working days.
First part is partly acceptable (only the reference to the request of the applicant). Second part is not acceptable, since a shorter deadline would put more pressure on the judicial authorities of Member States.
Amendment 28: Access to free legal assistance should be restricted to the conditions set out in Article 15(3) to (6) of the Asylum Procedures Directive.
Partly acceptable: While the Commission agrees to the principle that conditions to free legal assistance should be better specified, reference to the Asylum Procedures Directive, whilst being legally possible, provides less clarity. At this stage it seems preferable to maintain specific standards for legal assistance within the Dublin Regulation. The Commission however intends to clarify the wording, in line with developing ECHR case-law.
Amendment 29 (part) and Amendment 30: Deletion of "significant" for the risk of absconding. Acceptable.
Amendment 32, Amendment 38: linguistic and numbering adaptations. Acceptable.
Amendment 33: New provision on modalities of transfers (paragraph 1: promoting voluntary returns by providing adequate information to the person concerned; paragraph 2: respecting fundamental rights in carrying out transfers).
Paragraph 1 is partly acceptable, subject to wording modifications and integration in a different Article. Paragraph 2 is not acceptable, Commission recital 19 being sufficient.
Amendment 36: New provision asking for benchmarks and timetables to assess the improvement of situations which lead to the suspension of transfers.
Acceptable, subject to wording improvements.
Amendment 37: New provision asking Member States to take the necessary timely steps to remedy the situation which lead to the suspension of transfers. Acceptable.
Amendment 39: Legally binding instruments to ensure greater solidarity between MS to be proposed by the Commission and to enter into force no later than 31 December 2011.
Not acceptable for several legal reasons. Commission cannot be obliged to make a proposal which shall enter into force at a given date; the legal basis of the Dublin Regulation does not allow the introduction of the required mechanisms. However, the Commission agrees to have a generic recital on the issue of solidarity (see Commission position on amendment 8).
Amendment 40: Article 31 shall cease to apply as soon as the legally binding instruments in the area of solidarity have entered into force.
Not acceptable: Article 31 is not per se a burden sharing mechanism. It concerns a specific Dublin situation which can arise at any moment and which cannot be regulated elsewhere. Therefore it may be necessary to apply this Article even in the presence of other possible future burden sharing mechanisms. However, the Commission agrees to have a generic recital on the issue of solidarity (see Commission position on amendment 8).
Amendment 41: The Commission shall report on the application of Art. 31 and shall justify if there is a need to extend the application of this Article beyond December 2011. If so, the Commission shall make a new proposal under the co-decision procedure.
Partly acceptable, and namely only the fact that the Commission shall report on the application of Article 31, within the general reporting obligation. The other parts linked to amendments 39 and 40 are not acceptable for the reasons explained above.
Amendment 44: Cross reference to the new reporting obligation on the application of Article 31. Not acceptable, since it is linked to amendment 41.
9.
Outlook for amendment of the proposal: The Commission is currently working with the Presidency on a text which would integrate part of the EP's amendments and could be supported by a majority of Member States.
10.
Outlook for the adoption of the proposal: Due to the early stage of the negotiations, it is impossible to foresee the date of adoption of the Commission proposal.
