Follow-up to the European Parliament Resolution on the transparency and state of play of the ACTA negotiations, adopted by the Commission on 12 May 2010
1.
Political Groups which tabled the resolution pursuant to Rule 115(5) of the European Parliament's Rules of procedure: EPP, S&D, ALDE, Greens/EFA, ECR, GUE/NGL

2.
EP reference number: B7-0154/2010 / P7_TA-PROV(2010)0058

3.
Date of adoption of the resolution: 10 March 2010

4.
Subject: Anti-Counterfeiting Trade Agreement (ACTA)

5.
Background of the resolution: When the negotiations are concluded, ACTA will require the European Parliament's consent. In the European Parliament concerns have been expressed on:

1) the transparency of the negotiating process, since the negotiating documents have not yet been made public;

2) the perceived or possible content of the future agreement (and in particular rules regarding internet), its possible impact on civil liberties and its conformity with the EU acquis.
6.
Brief analysis / assessment of the resolution and requests made in it:
The Resolution expresses concern over the lack of a transparent process in the conduct of the ACTA negotiations. It calls on the Commission to grant public and parliamentary access to ACTA negotiation texts and summaries and to request that the ACTA partners pursue the negotiation with increased transparency. It deplores that the ACTA negotiation is not undertaken in a multilateral organisation and calls on the Commission to assess the impact of the implementation of ACTA.

The Resolution welcomes affirmations by the Commission that any ACTA agreement will be limited to the enforcement of existing IPRs and calls on the Commission to continue the negotiations on ACTA and ensure that they are in line with the EU acquis and that they respect fundamental rights, such as the right to freedom of expression and the right to privacy, while fully observing the principle of subsidiary.

The Resolution considers that these principles should not make it possible for any so-called "three-strikes" procedures to be imposed and that any agreement must include the stipulation that the closing-off of an individual's Internet access shall be subject to prior examination by a court. It emphasises that privacy and data protection are core values of the European Union.

Finally, the Resolution points out that ACTA provisions, notably measures aimed at strengthening powers for cross-border inspection and seizure of goods, should not affect global access to legitimate, affordable and safe medicinal products.

7.
Reply to these requests and overview of action taken, or intended to be taken, by the Commission:
1. In relation to the concerns of the Parliament regarding the transparency of the negotiations (paragraph 2) and the call for public and parliamentary access to ACTA negotiation texts and summaries (paragraphs 3 and 4), the Commission agrees with the European parliament that the negotiating texts should be made publically available as soon as possible. As is frequently the case in such plurilateral trade-related negotiations, the ACTA parties agreed that negotiating documents would only be made public with the unanimous support of all. For reasons of negotiating credibility, the Commission could not unilaterally breach this commitment. Therefore, as requested by the Parliament, the Commission has immediately contacted the ACTA negotiating partners and insisted that they agree to release the text quickly. As a result, in the course of the 8th round of ACTA negotiations (New Zealand, 12-16 April), all parties agreed to make the draft negotiating document public. The text has been published on 21 April 2010, thus ensuring that all stake-holders are fully informed about the state of the negotiation.

Additionally, it needs to be reminded though that the Commission has continuously informed the public, since the launch of the process, about the objectives and general thrust of the negotiations. The Commission has released summary reports after every negotiation round, as well as a detailed and fully updated written state-of-play of the negotiation so far (available at DG Trade website).
Furthermore, the Commission has organised three stakeholder conferences on ACTA (they took place on 23 June 2008, 21 April 2009 and 22 March 2010) which were open to all - citizens, industry, NGOs, press and representatives from 3rd countries.

The Commission is fully available to provide dedicated briefings to interested Members of the European Parliament on all aspects of the negotiations. Several of these briefings have already taken place, both with individual MEPs and with an EP group on their request, and a debriefing session on the 12-16 April negotiating round is scheduled to take place in the EP on 4 May 2010.

2. Regarding the concern about the absence of legal basis and of approval of the negotiating guidelines by the European Parliament (paragraph 2), the Commission cannot share the Parliament's assessment. The negotiating guidelines on ACTA (which were made available to the INTA Committee of the EP) were adopted under and in accordance with the provisions of the Treaty of Nice, and in particular with its Article 133 (now Article 207 TFEU) which foresee the negotiation of international agreements on commercial aspects of intellectual property rights as part of the Common Commercial Policy.

3. The Commission shares the Parliament’s preference for intellectual property enforcement to be negotiated in the framework of a multilateral organisation such as the World Trade Organisation or the World Intellectual Property Organisation (paragraph 6). The Commission has for several years tried to launch discussions on these issues in these institutions but there was no willingness among their membership to address the problems related with the enforcement of Intellectual Property Rights (IPRs). Finally, it had no other choice but to engage into a coalition of countries afflicted by the same serious problem. In the same vein, the Commission agrees with the consideration that ACTA negotiations should include a larger number of developing and emerging countries, with a view to reaching a possible multilateral level of negotiation (paragraph 9). The objective is that large emerging economies, where IPR enforcement could be improved, will sign up to the agreement. In light of the growing international consensus on IPR enforcement, the Commission is confident that more countries will join ACTA.

4. Regarding the call on the Commission to conduct an impact assessment of the implementation of ACTA (paragraph 7), the Commission notes that, since it is bound not to go beyond the EU acquis, it has based its assessment of the impact of ACTA on the studies made for the 2004 Directive on the enforcement of Intellectual Property Rights (Directive 2004/48/EC) and for the 2006 proposal for a Directive on criminal enforcement of IPR (COM(2006)0168) (not adopted). The Commission has also considered the conclusions of the OECD Study on the Economic Impact of Counterfeiting and Piracy of 2008. This study values the economy of physical internationally traded pirated and counterfeits at approximately €200 billion (U$ 250 billion) per year. It also contains an exhaustive analysis dedicated to the Piracy of Digital Content.

5. On the Resolution's call on the Commission to continue the negotiations on ACTA and limit them to the existing European IPR enforcement system against counterfeiting (paragraph 9), as well as to ensure that the enforcement of ACTA provisions – especially those on copyright enforcement procedures in the digital environment – are in line with the EU acquis communautaire (paragraph 10): the Commission will ensure that ACTA is in line with the current level of harmonisation of IPR enforcement. The EU position in the ACTA negotiations will reflect the European acquis including the Directive on electronic commerce (Directive 200/31/EC) and the Regulatory Telecom Framework.

6. Regarding the demand that no personal searches will be conducted at EU borders the request for clarification of any clauses that would allow for warrantless searches and confiscation of information storage devices by customs authorities (paragraph 10), the Commission reaffirms that ACTA is about tackling large scale illegal activity, often pursued by criminal organisations. It is not intended to limit civil liberties or harass consumers. ACTA will be in line with the current EU regime for enforcement of IPRs – which fully respects fundamental rights and freedoms and civil liberties, such as the protection of personal data.

One example is the clause that exempts travellers from checks if the infringing goods are not part of large scale traffic. EU customs, frequently confronted with traffics of drugs, weapons or people, do neither have the time nor the legal basis to look for content on an MP3 player or laptop computer, and this will not be changed by ACTA.

This position has been publicly reaffirmed in a joint press release of 16 April 2010, issued by all ACTA partners at the end of the last round and can be confirmed by the analysis of the published ACTA draft text.

7. The Commission endorses the statement that the proposed agreement should not make it possible for any so-called "three-strike" procedures to be imposed (paragraph 11).  The 'three-strike rule' or graduated response systems are not compulsory in Europe. Different EU countries have different approaches, and the Commission will keep this flexibility, while fully respecting fundamental rights, freedoms and civil liberties. The Commission does not support and will not accept that ACTA creates an obligation to disconnect people from the internet because of illegal downloads. Furthermore, no ACTA partner is supporting the introduction of such system, as reaffirmed in the above mentioned press release and as results from analysis of the published ACTA draft text.

8. The Commission shares the statement that privacy and data protection are core values of the European Union, which must be respected in all the policies and rules adopted by the EU (paragraph 12). The Commission will ensure that ACTA is fully in line with the EU acquis regarding the protection of privacy and personal data.

9. The Commission will ensure that ACTA provisions, notably border measures will not affect global access to legitimate medicinal products (paragraph 13). Once more, this position has been publicly shared by all ACTA partners.
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