Commission Communication
on the action taken on opinions and resolutions adopted by Parliament at the May 2011 part-session
ORDINARY LEGISLATIVE procedure - First reading
European Parliament legislative resolution on the proposal for a decision of the European Parliament and of the Council establishing the first radio spectrum policy programme

1.
Rapporteur: Gunnar Hökmark (EPP/SE)

2.
EP reference number: A7-0151/2011 / P7_TA-PROV(2011)0220

3.
Date of adoption of the resolution: 11 May 2011

4.
Subject: the first radio spectrum policy programme 

5.
Interinstitutional reference number: 2010/0252(COD)

6.
Legal basis: Article 114 TFEU

7.
Competent Parliamentary Committee: Committee on Industry, Research and Energy (ITRE)

8.
Commission's position: The Parliament's resolution is largely in line with the Commission's proposed objectives. Most remaining issues identified below only concern specific and well delimited aspects. Therefore, the Commission can accept, or accept in principle, a large number of the amendments. Overview of the Commission's position on amendments:

Amendments accepted in full (56 in total): 1, 2, 5, 6, 7, 8, 10, 11, 15, 16, 17, 18, 19, 21, 22, 23, 24, 26, 28, 29, 30, 32, 35, 39 to 48, 50, 51, 52, 59, 61, 63, 65, 67, 68, 70, 71, 72, 77 to 80, 82 to 86, 89 and 91.

Amendment 89: A reference to cognitive technologies and its link with inventory is welcome.

Amendment 91: The availability, use and potential of picocells and femtocells could indeed be examined.

Amendments accepted in part (21 in total): 4, 9, 12, 13, 14, 20, 25, 27, 31, 36, 37, 38, 49, 53, 54, 55, 58, 60, 69, 75, 90.

Amendment 4: The Commission would prefer to avoid the strong and potentially critical language included in the sentence "A delay of the necessary reform through current right holders shall absolutely be avoided."

Amendment 9: The Commission notes some need for clarification in the proposed wording:
- "and productive" is unclear and may cause concerns from non-commercial users;

- "Public resource" (used in the Better Regulation Directive Recital 24) would be a better term than "public good".

Amendment 12:

- The term "pan-European" could be replaced by "in the EU".

- Requiring a competition analysis before each and every spectrum allocation risks being disproportionate and burdensome, and may slow down the release of spectrum and thus impede the market entry of new services and equipment. This is also more demanding than the existing electronic communication services regulatory framework.

- Reserving spectrum (i.e. positive discrimination) is acceptable in some cases but only to solve strong imbalances between operators.

Amendment 13: Extending the inventory to 70 GHz may require additional efforts (resources) from the Commission and Member States with uncertain prospects for great added value.

Amendment 14: The general obligation to compensate for migration costs and resolving interference issues should be subject to state aids rules.

Amendment 20: The potential freeing of specific additional bands could be subject to a prior assessment of its consequences.

Amendment 25: The assertion regarding the scarcity of spectrum for WiFi-type communications would need to be supported by factual data. In addition, instead of referring to wider channels, the recital could simply refer to appropriate means to achieve increased speeds.

Amendment 27: The reference to research organisations, instead of the Joint Research Centre, is not sufficiently precise.

Amendment 31: The purpose of the new opening sentence is unclear.

Amendment 36: Acceptable provided that a clearer distinction be made between the principles listed in Art. 2 and the objectives included in Art. 3, and that it is clear that these objectives also apply beyond electronic communications, in particular regarding the principle of neutrality.

Amendment 37: Since specific references are made to the electronic communication services regulatory framework, Art. 9a should be added; alternatively the text could simply refer to the Framework Directive. As in amendment 36, the separation between electronic communications and other services regarding general principles should not be at the expense of the possibility of applying them to the use of spectrum in sectors other than electronic communications.

Amendment 38: In order not to limit this objective to the provision of wireless (communications) services, and to keep a clear reference to all Union policy objectives involving spectrum, some rewording is desirable.

Amendment 49: Instead of "similar", a more precise wording could be chosen.

Amendment 53: The proposed wording may dilute the original objective of the provision which is to ensure that selection conditions and procedures are designed in a way to effectively promote investment and efficient use of spectrum, and avoid for example overly costly auction conditions.

Amendment 54: The Commission suggests adding "in line with" rather than achieved "through" the principles of technology and service neutrality in the last sentence.

Amendment 55: A revised article 4 should continue to make clear that any system of incentive fee tools must respect State aid rules.

Amendment 58: Only the addition of "fully" and "assignment" is acceptable; the rest of the amendment is not acceptable, in line with comments on amendment 62.

Amendment 60: Adapt the text as the amendment text is redundant with the substance of Art. 5.2(a) and (b).

Amendment 69: As in amendment 20, the freeing of the 1.5 and 2.3 MHz bands could be subject to a prior assessment of its consequences.

Amendment 75: The reference to audiovisual services is acceptable, but the reference to the mode of transport of such services is not necessary and should not be singled out when other modes of audiovisual media transport are available.

Amendment 90: Setting a specific deadline for the impact assessment may be too restrictive.

Amendments rejected (14 in total): 3, 33, 34, 56, 57, 62, 64, 66, 73, 74, 76, 81, 87, 88.

The following amendments do not match the Commission's position:

Amendment 3: Not acceptable unless it is clearly stated that the existing electronic communications regulatory framework is not modified and that these principles are not completely new.

Amendment 33: Annual reports are of questionable benefit; emphasis should be put on implementation. Alternatively, reporting at mid-term and at the end of the programme would facilitate preparation of the next programme.

Amendment 34: This is redundant with recital 1 which more generally refers to the electronic communications regulatory framework.

Amendment 56: The first paragraph is not sufficiently clear. In addition, the reference to competition is redundant with other articles and recitals.

Amendment 57: The Commission does not believe that the reference to "national market" is appropriate, and seems to be in contradiction with the reference to the "Internal Market".

Amendment 62: Ex-post competition assessment should not be based on a "likely situation" causing distortion of competition.

Amendment 64: The proposed rewording would distract from the aim of the paragraph which is to ensure that selection procedures avoid delays and promote competition. In addition, the criteria of a "non discriminatory procedure" are already covered by the requirement to "promote effective competition". Finally, there is a risk that future interpretation of the proposed amendment could unjustifiably limit the procedural requirements for the assignment of spectrum: pursuant to Article 5 (2) of Directive 2002/20/EC (Authorisation Directive).

Amendment 66: The obligation of "making available" is not sufficient, as Member States already have this obligation under the existing Commission Decisions. The obligation to actually carry out the authorisation process and issue usage rights is the actual objective of this provision.

Amendment 73: The terminology "explore" would give a too limited role to the Commission to fulfil the objective.

Amendment 74: The proposal would be more appropriate in a recital rather than an article.

Amendment 81: Although the concept is recognised as there is already Commission Decision 2006/804 on RFID, mentioning all applications requiring spectrum in this decision would go beyond the initial nature of the programme.

Amendment 87: The wording of this provision should not provide Member States with the possibility not to implement their obligations with appropriate and justifiable reasons.

Amendment 88: Annual reports are not efficient; a mid-term report could be considered.

9.
Outlook for amendment of the proposal: With a view to supporting rapid progress in the Council framework, the Commission intends to draw the Council's attention to the Commission's position on Parliament's first reading amendments orally, and invites the Council and Parliament to start informal consultations as quickly as possible, in order to allow for a rapid second reading adoption, taking into account the urgency to start the practical step for a timely implementation of the programme.
10.
Outlook for the adoption of Council's position: The Council is examining the Presidency progress report on 27 May 2011 which will invite the current and next EU Presidencies to clarify with the Parliament the respective positions, to be approximated in the forthcoming months in view of reaching an agreement as soon as possible.

