Follow up to the European Parliament resolution on the implementation of the directive on mediation in the Member States, its impact on mediation and its take-up by the courts, adopted by the Commission on 7 December 2011
1.
Rapporteur: Arlene McCARTHY (S&D/UK)

2.
EP reference number: A7-0275/2011 / P7-TA-PROV(2011)0361
3.
Date of adoption of the resolution: 13 September 2011

4.
Subject: directive on mediation in the Member States, its impact on mediation and its take-up by the courts

5.
Competent Parliamentary Committee: Committee on Legal Affairs (JURI)

6.
Background of the resolution:
Directive 2008/52/EC of the European Parliament and the Council on mediation in civil and commercial matters was adopted on 23 April 2008 on the basis of a Commission Proposal of 2005. It had to be transposed before 21 May 2011. It does not apply to Denmark.
The Directive gives every judge in the EU, at any stage of the procedure, the right to propose to the parties that they make recourse to mediation. The Directive applies only to cross-border disputes, but nothing prevents Member States from applying such provisions also to internal mediation processes. It applies in civil and commercial matters, including in family matters and in disputes between businesses and consumers. The parties have the possibility to render the mediation agreement enforceable like a judgment. Confidentiality is ensured, while periods of prescription will be interrupted to ensure that parties will not lose their day in court.

7.
Brief analysis / assessment of the resolution and requests made in it:

The Resolution reminds that Member States are required to comply with the Directive before 21 May 2011 (Point F) and the Parliament considers it important to examine how this piece of legislation has been implemented by the Member States (Point G).

On the substance, the Resolution includes 13 points which monitor the state of implementation of the mediation Directive; it examines some aspects of national law with reference to the main provisions of the Directive in a number of Member States (BG, FR, PL, IT, SE, GR, SI, NL, RO); it gives a political assessment on the way those Member States have implemented the specific provisions of the Directive. (Point 13)

The Resolution highlights one benefit of mediation, which is to preserve the relationship between the parties. (Point 14)

Point (15) encourages the Commission, in its forthcoming Communication on the implementation of Directive 2008/52/EC, also to examine those areas where Member States have chosen to extend the measures of the Directive beyond its intended scope (i.e. also to domestic disputes in addition to the cross-border cases).

Point (16) highlights the consumer-friendly features of alternative dispute resolution (ADR) schemes, which offer a tailored practical solution; calls in this context for the prompt presentation of a legislative proposal on alternative dispute resolution by the Commission.
Point (20) acknowledges the importance of establishing common standards for accessing the profession of mediator in order to promote a better quality of mediation and to ensure high standards of professional training and accreditation across the Union.

8.
Reply to these requests and outlook regarding the action that the Commission has taken or intends to take:

As the guardian of the Treaties, the Commission is monitoring carefully the full transposition of the Directive into national law. 9 countries – i.e. CZ, ES, FR, CY, LU, NL, SK, FI, UK notification missing only for Gibraltar - did not notify in due time the text of national measures that they had to adopt for the full transposition of the Directive. Consequently, the Commission began infringement proceedings on 18 July 2011 by sending letters of formal notice to these countries. They had two months to respond. As a result 3 Member States (SK, FI, UK for Gibraltar) notified the Commission their transposition measures. The Commission will continue the infringement proceedings against the other Member States which are late (e.g. by sending reasoned opinion). (Point F and G)

The Commission is grateful to the Parliament for this comprehensive analysis of the implementation of the Mediation Directive by a number of Member States.  The Commission is assessing the conformity of national measures that have been notified. It also examines complaints coming from the public relating to the conformity of national measures with the Directive, like the one from Italian lawyers referred to in the Report. In particular, the Commission is assessing whether the new IT law transposing the Directive by making recourse to mediation compulsory is consistent with the relevant provisions of the Directive. Furthermore, the Commission broadly agrees with the Parliament "that, while Member States are using varied regulatory approaches and some states are a little behind, the fact remains that most Member States are not only compliant, but are in fact ahead of the Directive’s requirements", e.g. as regards the extension of the rules also to domestic disputes. (Point 13)

The Commission is aware of this advantage of the mediation as it is explicitly referred to in Recital (6) of the Directive. (Point 14)

Indeed the Commission plans to analyse in its further Communication to what extent Member States apply the provisions of the Directive "also to internal mediation processes" as they are invited to do so by Recital (8) of the Directive. In order to prepare the Communication, as a follow-up to Parliament's Resolution the Commission will launch a comparative study that will examine the question whether and how the Member States have chosen to extend the principles of the Directive to cases of domestic disputes. (Point 15)
Work is going on in the Commission on a draft legislative package on ADR and ODR (online dispute resolution) in a consumer perspective. The adoption by the Commission is planned in November 2011. (Point 16)

This task is assigned to the Member States by Article 4 of the Directive – "ensuring the quality of mediation"- as follows: The Member States should encourage the development of voluntary codes of conduct for mediators as well as quality control mechanisms and the training of mediators. At EU level, a code of conduct for mediators was adopted in July 2004. The Code of Conduct sets out a series of norms which can be applied to the practice of mediation and which can be adhered to by mediation organisations. It was elaborated in co-operation with a large number of organisations and individuals among whom are skilled practitioners of mediation. The code is available on the European Judicial Network website http://ec.europa.eu/civiljustice/adr/adr_ec_en.htm. Finally the Commission is co-financing various actions in Member States for the promotion of mediation and the training of mediators under its Civil Justice Programme:

http://ec.europa.eu/justice/civil/programme/action-grants-civil/index_en.htm
and in the framework of the European Judicial Training: http://ec.europa.eu/justice/criminal/european-judicial-training/index_en.htm (Point 20)
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