Follow up to the European Parliament resolution on freedom of movement for workers within the European Union, adopted by the Commission on 13 March 2012
1.
Political Groups which tabled the resolution pursuant to Rule 115(5) and 110 (4) of the European Parliament's Rules of Procedure: EPP, S&D, ALDE, Greens/EFA

2.
EP reference number: B7-0727/2011 / P7_TA-PROV(2011)0587
3.
Date of adoption of the resolution: 15 December 2011

4.
Subject: Freedom of movement for workers within the European Union

5.
Background of the resolution:

The resolution concerns the transitional arrangements on free movement of workers in the Act of Accession of Bulgaria and Romania that allow the other Member States to restrict freedom of access by Bulgarian and Romanian workers to their labour markets during a seven-year transitional period after Bulgaria and Romania joined the EU. Such transitional arrangements have applied in most of the EU's enlargements to prevent labour market disturbances caused by a sudden influx of workers and to allow for the gradual introduction of full EU law on free movement of workers. Of all transitional arrangements, the 2003 and 2005 Acts of Accession, which are identical, are the most flexible, allowing Member States to open their labour markets and start applying EU law on free movement of workers before the end of the transitional period but at the same time preparing the gradual introduction of EU law on free movement of workers by dividing the transitional period into three phases during which restrictions on labour market access are subject to increasingly stricter conditions.

Accordingly, immediately upon accession, 10 Member States granted free access to their labour markets. After two years, at the beginning of the second phase, four of the other Member States ended restrictions, one followed suit four months later, and another ended restrictions at the beginning of the final third phase. Therefore, two years before the end of the transitional period, Bulgarian workers enjoy full rights of free movement in 16 Member States, and Romanian workers in 15 (after Spain re-introduced restrictions on Romanian workers in summer 2011 owing to a serious disturbance of its labour market). Most of the Member States that do not yet apply EU law on free movement of workers have eased conditions or simplified procedures for access to the labour market as compared with those conditions and procedures that applied prior to accession.
The final third two-year phase of the transitional arrangements started on 1 January 2012. In accordance with the transitional arrangements, a Member State that still applies restrictions on free labour market access at the end of the second phase on 31 December 2011 may, in case of serious disturbances of its labour market or threat thereof and after notifying the Commission, continue to apply them for two more years at the most.
6.
Brief analysis/assessment of the resolution and of requests made in it:
The Resolution refers to the importance of the fundamental freedom of movement for workers. Considering that workers from Bulgaria and Romania still face barriers to this freedom, it calls on the Member States, the Council and the Commission to lift, or otherwise take measures and thus contribute to ending, existing restrictions. It considers that restrictions tends to be extended in response to political pressure rather than to prevent any negative effects on Member States' economies and labour markets.

The Resolution supports this with a variety of arguments: discrimination of the individual Bulgarian and Romanian nationals not enjoying the same rights as other EU nationals; the danger of unfair competition regarding wages and working conditions (on the alleged grounds that posting of workers replaces free movement of workers); the advantages that mobile workers from Bulgaria and Romania have brought to the labour markets of the host countries and to the economies of both host and sending countries; the general effects of free movement of workers on EU integration, economic development, social cohesion, individual professional improvements, contributing to counteracting the negative effects of the economic crisis, making Europe a stronger economic power; the general consideration that industrial change, globalisation, new work patterns, and demographic change require higher mobility.

The Resolution calls on the Commission:

· to propose a clear definition of the term 'serious disturbance of the labour market or threat thereof' (paragraph 4), 
· to prepare a clear set of indicators and a better methodology based on economic and social indicators to assess whether there is a clear justification for extending restrictions to counter the negative disturbances on their national labour markets that could be caused by Bulgarian and Romanian workers, and also to employ this approach when a Member State requests authorisation to implement the safeguard clause (paragraph 5),

· to publicise in the most transparent way possible the criteria on the basis of which a Member State is allowed to maintain the transitional barriers, taking account of the effects on the EU economy and the justifications accepted by the European Court of Justice in connection with the strict interpretation of derogations from fundamental freedoms (paragraph 6),

· as Guardian of the Treaty, to ensure compliance with the principle of free movement, bearing in mind that Member States that maintain restrictions without providing a clear and transparent socio-economic justification linked to serious labour market disturbances in keeping with the relevant Court rulings are in breach of the Treaties (paragraph 7),

and calls on the Commission and Member States:

· to lift the restrictive transitional periods so Bulgarians and Romanians can enjoy equal treatment, thus ensuring fair competition between businesses and preventing social and economic dumping (paragraph 8).

7.
Response to the requests and outlook regarding the action that the Commission has taken or intends to take:
In the debate in Parliament, Commissioner Andor explained that the transitional arrangements on free movement of workers do not define 'serious labour market disturbances, or threat thereof'. Therefore, and as labour markets within the EU are very different from each other, each Member State needs to assess by itself whether it is undergoing, or is under threat of, a serious labour market disturbance. The Commission cannot lay down criteria that Member States would have to use (paragraph 4).

As a further consequence, the Commission can neither publicise criteria on the basis of which a Member State is allowed to maintain the transitional measures (paragraph 6) nor prepare a set of indicators and a methodology based on economic and social indicators to assess whether the labour market disturbance, or threat thereof, is justified (paragraph 5). It should also be clear that, by contrast with the suggestion in paragraph 5 of the Resolution, there is no requirement in the transitional arrangements for the serious labour market disturbances, or threat thereof, to be actually or possibly caused by Bulgarians or Romanians.

Nevertheless, despite the lack of a definition of 'serious labour market disturbances or threat thereof' in the transitional arrangements, the Commission has made it clear that it expects any Member State that has decided to extend restrictions on labour market access to explain with its notification why it considers it is undergoing, or is threatened by, a serious labour market disturbance and to provide a justification with data and pertinent arguments.

Of the 11 Member States that restricted labour market access at the end of 2011, nine sent notifications to the Commission between 14 November and 23 December 2011 and therefore by the deadline set in the Act of Accession. Furthermore, as the Commission requested, with their notifications those nine Member States provided explanations with data and arguments on serious labour market disturbances and/or the threat thereof. The Commission services are currently studying in greater detail the notifications to check them for adequacy and coherence, and Commissioner Andor plans to present his comments on the notifications at the next EPSCO Council meeting in February (paragraph 7).

Lastly, only the Member States that apply restrictions on free labour market access, and not the Commission, can lift the restrictions. However, the Commission has reminded the Member States of the purpose of the transitional arrangements, which is to prevent labour market disturbances through a sudden influx of workers when new countries join the EU by allowing the other Member States to prepare gradually for the full application of EU law on free movement of workers. In particular, the Commission reminded the Member States not simply to delay the application of full EU law on free movement of workers until the very end of the transitional period, but actively to prepare for the application of EU law during the transitional period (paragraph 8).

It should also be clear that, contrary to the suggestion in paragraph 8 of the Resolution, a Member State that makes use of the transitional arrangements in the Act of Accession and temporarily applies restrictions on the free labour market access by Bulgarian and Romanian citizens does not constitute discrimination against Bulgarians and Romanians on grounds of nationality that would be contrary to EU law. In fact, Article 18 of the Treaty on the Functioning of the EU prohibits discrimination on the basis of nationality without prejudice to any special Treaty provisions. The transitional arrangements in the Accession Treaties that allow for temporary restrictions from free labour market access are such special Treaty provisions.

Nevertheless, the Commission considers that the fundamental freedom of movement of workers is a powerful and positive symbol of what Europe means to the individual EU citizen. It also makes a positive contribution to labour markets throughout Europe and therefore is a key element of the Europe 2020 Strategy. While it recognises the right of the Member States pursuant to the transitional arrangements, the Commission will continue to advertise and defend this fundamental freedom.
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