Follow up to the European Parliament resolution on organised crime in the European Union, adopted by the Commission on 17 January 2012
1.
Rapporteur: Sonia ALFANO (ALDE/IT)

2.
EP reference number: A7-0333/2011 / P7-TA-PROV(2011)0459
3.
Date of adoption of the resolution: 25 October 2011

4.
Subject: Fight against organised crime in the EU

5.
Competent Parliamentary Committee: Committee on Civil Liberties, Justice and Home Affairs (LIBE)

6.
Brief analysis/assessment of the resolution and requests made in it:
The resolution aims to cover "organised crime" in its entirety, with a strong focus on "mafia-like" structures. Therefore, important areas addressed are asset recovery and the fight against money laundering, the infiltration of organised crime in the legal, judicial and political system in certain EU countries; a call for a thorough modernisation of the criminal law framework at EU level specifically to address organised crime and mafia-style organisations; criminal organisations operating across borders; the need to pay attention to new forms of organised crime; the need to strike the right balance between the respect of fundamental rights and the fight against organised crime as well as recommendations to improve judicial and police co-operation between EU Member States.

The resolution contains a long list of requests, which could in some cases have substantial financial impacts. They address many areas of competence of the Commission as there are recommendations to deal with external aspects, crime exporting regions (Balkans, Western Africa), judicial process and judicial co-operation, fraud in fund management, tax evasion, corruption and fraud in public procurement, fundamental rights and various aspects of environmental crime. Recommendations are also addressed to EU agencies such as EUROPOL and EUROJUST.  The main recommendations are:

· A dedicated EU strategy to fight organised crime and an EU action plan "to promote a culture of legality";

· New or revised EU legislation:

· on the protection of witnesses, informers and whistleblowers;

· on defining organised crime ("lisbonisation" of FD 841/2008) (end 2013);

· to make associating mafias or other criminal organisations a punishable crime in all Member States;

· on asset confiscation and the re-use of proceeds.

· The request to the Commission to conduct studies on:

· the use of special investigation practices in EU Member States (by the end 2013);

· the negative impact of transnational organised crime in the EU (June 2013) (with EUROPOL and EUROJUST).

· The request to the Commission to publish annual reports on progress made in police and judicial co-operation between Member States.

· The request to EUROPOL to conduct a thematic OCTA on mafia style organised crime in Europe (2012).

· The need to step up co-operation between Agencies (EUROPOL, EUROJUST, OLAF).

· The request to the Commission to draft an impact assessment on the added value of an EU Public Prosecutor's Office.

· The necessity of strengthening EUROJUST.

· The request to the Commission to set out clear guidelines for assisting court witnesses, informers, witnesses and whistleblowers.

· To ensure the allocation of sufficient financial resources to police and judicial co-operation.

7.
Reply to these requests and outlook regarding the action that the Commission has taken or intends to take:

A dedicated EU strategy to fight organised crime and an EU action plan "to promote a culture of legality"(recommendations 2 and 29)

As recognised by the long list of measures listed in the resolution, the EU has over recent years adopted a wide range of instruments in the field of organised crime as well as provided tools for fighting organised crime (including police and judicial co-operation and in mainstreaming security aspects in relations with third countries). The Stockholm Action Plan as well as the Internal Security Strategy build on these measures and contain actions to complement them. They also focus on monitoring that what is in place actually works and is being used in an appropriate manner by Member States. The Harmony policy cycle, based on the OCTA 2011, singled out 8 priority areas, all connected to organised crime. All of them are being tackled in a pro-active and operational manner through Operational Action Plans. At this stage, the Commission therefore believes that, with the actions listed in the Stockholm Programme/Action Plan as well as in the ISS in combination with an optimisation of existing tools, a solid basis is established to assist Member States in adequately preventing and fighting organised crime. A new strategic policy document would have limited added value. However, the rapid evolution of organised crime and the magnitude of the threat to the societies should not be underestimated and will require continuous vigilance of all law enforcement authorities, be it at local, regional, national or EU level. Therefore, it needs to be ensured that all instruments available are indeed effectively and efficiently used.

Allocate sufficient financial resources to police and judicial co-operation (recommendation 3)

The Financial Programme Prevention and Fight against Crime (ISEC)
 contributes to citizens’ security by preventing and combating crime, in particular terrorism, human trafficking, child abuse, cybercrime, illicit drug and arms trafficking, corruption and fraud. It focuses on four strands: crime prevention, law enforcement, witness protection and support, and victim protection. Financial support is provided for actions that aim at increasing operational (police) cooperation (e.g. strengthening networking, mutual confidence and understanding, exchanging and disseminating information, experiences and best practices), monitoring and evaluation activities, the development and transfer of technology and methodology, training and exchanges of staff as well as awareness-raising and dissemination activities.

Under the proposed new Multi-Annual Financial Framework, the total Home Affairs budget for the period 2014-2020 will correspond to 10,911 million Euros, of which 4,648 million Euros would be allocated to the future Internal Security Fund, including 1,128 million Euros for police cooperation, prevention and combating crimes and crisis management.

New legislation on the protection of witnesses, informers and whistleblowers; on defining organised crime (lisbonisation of FD 841/2008) and on making associating mafias or other criminal rings a punishable crime in all Member States (recommendations 7, 12, 14)

The feasibility of EU legislation in the area of protection of witnesses and collaborators with justice was thoroughly examined in 2007
. The vast majority of EU Member States had legislation in place in this respect but at the same time earlier efforts at international level (namely by the Council of Europe) had failed due to various difficulties in adopting a binding instrument. It was therefore concluded that time was not ripe for legislative action at EU level in witness protection. For the time being, and also bearing in mind the costs of setting up such an EU wide system, there is no indication that the situation has fundamentally changed. Enhanced co-operation at a bilateral or even multi-lateral level between EU Member States seems to be the best way forward. In addition, the specific financial programme on 'Prevention of and Fight against Crime' for 2007- 2013 can be used for further studies (and has been), collecting information on protection of and support to witnesses.
Further legislative steps in defining organised crime are part of the mandatory process of monitoring the implementation of Framework Decision 841/2008. By the end of 2012, the Commission will present an implementation report including, if necessary, recommended next steps to make the instrument more efficient.

New legislation on asset recovery and the re-use of proceeds of crime (recommendations 8, 9, 41, 43)
A legislative package on asset recovery is scheduled for adoption in early 2012. It indeed intends inter alia to strengthen extended confiscation, i.e. the ability to confiscate assets which go beyond the direct proceeds of a crime.

Studies on the use of special investigation practices in EU Member States (end 2013); or on the negative impact of transnational organised crime in the EU (June 2013) as suggested by the resolution (recommendations 11 and 16)

Calculating the impact on any form of organised crime has proven to be difficult in the impact assessments conducted by the Commission in recent years, such as those on on-line child pornography, trafficking in human beings, corruption or cybercrime. The few data available are to be taken with a lot of caution, are often incomplete or cover a limited number of countries. However, the study which the Commission will conduct in view of assessing the implementation of the Framework decision on fighting organised crime and of possible next stepswill undoubtedly touch upon this issue.

The Commission will carry out a study on investigative practices employed in the Member States to combat organised crime. Results are expected by 2013.

Protection of victims (recommendations 12 and 13)

The Commission adopted a Victims' package in May 2011, which includes a Communication on the issue, a proposal for a Directive establishing minimum standards on the rights, support and protection of victims, and a proposal for a Regulation on mutual recognition of protection measures in civil matters (complementing Member States initiated European Protection Order for criminal matters). Potential future legislation and EU action is set out, e.g. on compensation, legal aid and advice.

Cooperation with EUROPOL and EUROJUST

The Commission is following closely the work of Europol and Eurojust, and will continue to encourage them in their efforts to provide appropriate, anonymised overviews of their activities and insights for use of policy-makers in the areas of crime for which they are competent.

EUROPOL to conduct a thematic OCTA on mafia style organised crime in Europe (2012) (recommendation 16)

A thematic OCTA on mafia-type criminal organisations in the EU by 2012 is not foreseen. To collect information and intelligence on the basis of intelligence requirements for a thematic (S)OCTA is a long procedure based on the existing methodology which has to be followed by Europol. The EU SOCTA 2013 will assess all existing threats including the threat posed by the "mafia type of" criminal organisation. In addition, there is no definition at the EU level of this type of criminal organisation. Member States would need to find an agreement on the term "mafia type of criminal organisation" and its scope to define the task for Europol and to contribute comparable data. To draw up a threat assessment by the end of 2012 is not possible due to the complex procedure which involves the response of the Member States.

In the preamble of the Resolution there is a reference to the Europol's OCTA, which is to be produced every year. The EU SOCTA will be produced every 4 years in order to provide for a complete and thorough picture of criminal threats impacting the European Union (in line with Council conclusions on the EU Policy cycle). An interim EU SOCTA is to be produced every two years to assess possible emerging trends.

Strengthening of Eurojust (recommendation 18)

The Commission shares the European Parliament's point of view that Eurojust should continue reviewing its internal arrangements to improve its functioning and effectiveness in countering transnational organised crime and also supports the idea of exchanging best practices with other international organisations in this field.
European Public Prosecutor's Office (EPPO) (recommendation 19)

The Commission has included an initiative regarding the European Public Prosecutor's Office (EPPO) in the Commission's Work Programme for 2012, as well as several other legislative initiatives for the protection of the EU's financial interests, including a substantive criminal law proposal and a procedural criminal and administrative law proposal. In this context, the Commission has started the preparations for an impact assessment on the added value of the EPPO. As the issue is very complex and requires careful consideration, these preparations will take quite some time. An external impact assessment study will be commissioned in the very near future. In parallel, the Commission will engage in intensive consultations with all relevant stakeholders. These consultations will continue throughout the whole of the year 2012, with the aim of having a full impact assessment report at the very beginning of 2013.

Annual reports on progress made in police and judicial co-operation between Member States (recommendations 21, 22, 27)

The Commission is required to publish implementation reports on all its instruments laying down key provisions in the field of police and judicial co-operation. In addition, both EUROJUST and EUROPOL have various reports and publications which illustrate specific cases of cross border police and judicial co-operation. In this respect, it would seem that the added value of such yearly reports would be limited and that they would duplicate well established monitoring instruments. There are therefore no plans to publish such reports. The Commission nevertheless agrees to invest in improving police and judicial co-operation and focuses on this through the ISEC programme. The same applies to the use of Joint Investigation Teams.

Cooperation Eurojust, Europol and OLAF (recommendation 23)

The Commission supports the European Parliament's call to ensure efficient and smooth cooperation among all EU agencies involved in the fight against organised crime.

The cooperation of OLAF with Eurojust and Europol has been significantly improved. In addition, Article 10A of the legislative proposal for OLAF reform
 will provide a formal legal basis for that cooperation. As regards Eurojust, cooperation has increased based on the practical agreement concluded between the two bodies in 2008 and on the liaison group working arrangements. As regards Europol, OLAF is in the process of evaluating the opportunities for deepening its cooperation with the agency.

Judicial cooperation and police training (recommendation 24 and 25)

The European Judicial Network (EJN) in criminal matters
 has presented its first bi-annual report. The Network offers practical assistance in the preparation and execution of mutual legal assistance requests, European arrest warrants and freezing orders as well as with other criminal justice procedures. The Commission supports the EJN activities.

The Commission considers judicial and police training a priority. A Communication on European judicial training was adopted on 13 September to give a new dimension to the training of EU legal practitioners in EU law and judicial cooperation instruments and thus improve mutual trust and ensure smooth cooperation in cross-border cases
. A Communication on the training of law enforcement officers will be published in 2012.

The 2000 Convention on Mutual Assistance in Criminal Matters is in force and is one of the main instruments for judicial cooperation in criminal matters available to EU practitioners. It is of utmost importance that this instrument, as well as the Framework Decision on joint investigation teams operates without exceptions in all Member States' jurisdictions.

However, it is essential that all the instruments in the field of mutual recognition of judicial decisions (including, inter alia, on freezing and confiscation orders and on transfer of sentenced persons), are fully implemented. The Commission is monitoring their implementation.

Judicial training is already one of the priorities of the Criminal Justice financial programme of the Commission
.

The European Arrest Warrant (recommendation 26)

The Commission refers to its report of 11 April 2011 on the implementation of the EAW since 2007
. This report took account of the ongoing mutual evaluation work of Council, which is also set out in the Polish Presidency's document of 18 November 2011
 on the follow-up to the EAW mutual evaluation. The EAW system, despite some shortcomings, has been very successful. The EAW can be improved through other legislative (such as the instruments being agreed under the Roadmap on Procedural Rights for suspected and accused persons) and non-legislative measures. In addition, it is clear that as currently drafted, the Framework Decision
 does not mandate surrender where an executing judicial authority is satisfied, taking into account all the circumstances of the case, that such surrender would result in a breach of a requested person’s fundamental rights.

The Commission endorses the call to ensure that EAWs are forwarded to Interpol and notes that EAW statistics from 2005 to 2009 show that the number of EAWs that were the subject of an Interpol red alert relative to the number of EAWs issued has risen each year.

Joint Investigation Teams (recommendation 27)

Joint Investigative Teams (JITs) have proved to be a means providing for added value to investigations against crime with a cross-border dimension and Member States are making wider use of it. The Commission funded the 2nd JITs Funding programme, managed by Eurojust
, specifically aimed at allowing financial and logistical support of JITs. Sharing of best practices and experiences are provided for by the Network of National Experts on JITs, established since 2005, and its Secretariat within Eurojust. The network, consisting of at least one expert per Member State, is tasked with the promotion of the use of JITs by helping to facilitate the setting up of the teams, assisting in the sharing of experiences and best practice, and dealing with legal considerations. Eurojust and Europol may be (and frequently are) associated to JITs.

The external dimension of organised crime (recommendation 28)

EU action is based on close integration of internal and external security objectives. Important elements are already in place within the EU in order to have a common and adequate level of information on organised crime activities through EUROPOL (Organised crime threat assessments) and to develop effective response tools such as the European Arrest Warrant or Joint Investigation Teams. EUROJUST contributes to the coherence and effectiveness of the judicial response. These tools will be further reinforced through the implementation of the EU Internal Security Strategy.

The EU contribution against organised crime activities in third countries goes through a wide range of instruments aiming at the reinforcement of legal and institutional capacities in order to increase their international integration. The EU has developed specific programmes (under the Instrument for Stability/IfS) against organised crime on the cocaine route and the heroin route. These projects work in cooperation with international partners such as Interpol, UNODC and the World Customs Organisation to elaborate models and standards for intelligence sharing and police cooperation. They also promote regional coordination as the cornerstone of a global response to this global threat.

· Heroin Route Programme (€9.5M): IfS programme based in Tehran under the auspices of ECO
. Reinforcement of regional cooperation between ECO Member States for the fight against drugs and precursors trafficking. A second phase (€6M) also covers illicit trafficking and trafficking in human beings and maritime security between Central Asia and Eastern Europe (Caspian and Black Sea, Eastern Europe and Western Balkans).

· Cocaine Route Programme (€22M): IfS programme to fight against organised crime activities on the cocaine route (air/sea/overland), including financial crime, contributing to enhancing the intelligence gathering capacity of beneficiaries and coordinated with EU Member States. Several projects against precursors trafficking and financial crime, including money laundering, are being developed in parallel in West Africa, the Caribbean and Latin America.  These actions contribute to addressing also other forms of crime, such as piracy and armed robbery at sea in West Africa.

The upcoming IfS Strategy and Multiannual Indicative Programme 2012-13 should enable continued and enhanced support to these programmes.

Furthermore, in this year's enlargement strategy published on 12 October, the Commission identified the need to strengthen the rule of law as a continuing major challenge and a crucial condition for countries moving towards EU membership. This issue has been given greater attention in recent years at all stages of the accession process, in line with the renewed consensus on enlargement. This emphasis on the rule of law was reflected in the extensive consideration it was given during the accession negotiations with Croatia, particularly in the context of the negotiating chapters on the judiciary and fundamental rights and on justice, freedom and security.

The experience acquired from the accession negotiations with Croatia will put to the benefit of the ongoing and future negotiations with other countries. To that end, the Commission will propose a new approach with respect to issues related to the judiciary and fundamental rights and to justice and home affairs. These should be tackled early in the accession process and the corresponding chapters opened accordingly on the basis of action plans, as they require the establishment of convincing track records. The Commission would report regularly on progress achieved in these areas along milestones defined in the action plans with, where appropriate, the necessary corrective measures. IPA funds will be targeted to support this process.

Human rights and fundamental freedoms (recommendation 32)

The Commission presented a Green Paper on the application of EU criminal justice legislation in the field of detention on 14 June 2011, to explore the impact of detention on mutual recognition and judicial cooperation within the EU. The deadline for submitting replies expired on 30 November 2011. The Commission will now analyse the replies to decide whether any specific action might be considered at European Union level.
Money laundering (recommendation 41)

The Financial Activity Task Force (TATF) has launched initiatives to strengthen the existing standards and expand their scope to include tax crimes as a predicate offence - which will be enacted into EU legislation once adopted. The existing EU rules apply to money laundering deriving from serious crimes, i.e. terrorist and narcotic offences, activities of criminal organisations, serious fraud, corruption, and all offences punishable by deprivation of liberty or a detention order for a maximum of more than one year. With respect to investigative powers, the Commission intends, at EU level, to broaden and improve the basis for cooperation between financial intelligence units, and to place it on a firmer legal footing within the new Directive. The Commission may also consider including provisions on the definition of criminal offences and sanctions in the new Directive. The Commission's application report on the Directive, due in March 2012, will give consideration to further strengthening of the regime.

Increased transparency on the use of public funds (recommendation 41)

The Commission welcomes the European Parliament's resolution and its general aim to carry out an effective offensive against tax havens. It considers it necessary to have a broader approach of good governance, covering not only the so-called "tax havens" but all three principles of transparency, exchange of information and fair tax competition. By the end of 2012, the Commission intends to table a Communication to the Council and the Parliament in order to review progress in the field of good governance and propose further and improved actions to protect Member States' tax revenues against the challenges of aggressive financial and tax jurisdictions, and unfair competition deriving from aggressive tax planning.

Protection of the environment (recommendation 42)

The Commission is closely monitoring the transposition and assessing the implementation of Directive 2008/99/EC on the protection of the environment through criminal law by all Member States. The illegal shipment of waste is already included in Article 3 (c) of Directive 2008/99/EC, and the Member States are obliged to ensure that it constitutes a criminal offence. The Directive also obliges Member States to ensure that all offences listed in Article 3 are met with effective, dissuasive and proportionate penalties. Article 4 of the Directive states that Member States shall ensure that inciting, aiding and abetting is punishable as a criminal offence too.

Otherwise, the Treaties do not provide the EU with competencies to submit any proposals which would imply legal obligations for the Member States on how to organise their national criminal procedural law and prosecutorial systems. The Commission could in any case explore good practices in this area and share them with all Member States.

The Commission considers in particular that greater co-operation between national enforcement authorities (police, customs and environmental authorities) will contribute in combating environmental crime.
-------------
� EUR 600 million for the period 2007–13.


� COM(2007)693 final ,Commission Working Document on the feasibility of EU legislation in the area of protection of witnesses and collaborators with justice.


� COM(2011)135.


� Council Decision 2008/976/JHA.


� COM(2011)551 final.


� http://ec.europa.eu/justice/newsroom/criminal/grants/index_en.htm


� COM(2011)175 final and SEC(2011)430 final Report from the Commission to the European Parliament and the Council on the implementation since 2007 of the Council Framework Decision of 13 June 2002 on the European arrest warrant and the surrender procedures between Member States.


� 15815/1/11 COPEN 283 of 18 November 2011.


� Which provides in Article 1(3) that Member States must respect fundamental rights and fundamental legal principles.


� Budget: 2.272.866 €


� Economic Cooperation Organisation, including Turkey, Azerbaijan, Iran, Afghanistan, Pakistan and the five Central Asia Republics.
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