Follow up to the European Parliament resolution on the protection of the EU’s financial interests - Fight against fraud – Annual Report 2010, adopted by the Commission on 18 July 2012
1.
Rapporteur: Zigmantas BALČYTIS (S&D/LT)

2.
EP reference number: A7-0121/2012 / P7_TA(2012)0196

3.
Date of adoption of the resolution: 10 May 2012

4.
Subject: Financial interests – fight against fraud – Annual Report 2010

5.
Competent Parliamentary Committee: Committee on Budgetary Control (CONT)

6.
Brief analysis/assessment of the resolution and requests made in it: The resolution is based on the European Parliament’s annual own initiative report on protection of financial interests and the fight against fraud. It draws on the Commission’s annual report on the fight against fraud for 2010
, the OLAF annual activity report for 2010
, the annual report of the Court of Auditors (ECA) for 2010
 and European Parliament resolutions on previous annual reports of the Commission and the European Anti-Fraud Office (OLAF).

The resolution focuses on a very wide range of issues. It is divided into 11 sections to which responses are given individually hereafter.

7.
Response to requests and overview of action taken, or intended to be taken, by the Commission:
Overall considerations (paragraphs 1 to 4)

Extent of known fraud and corruption (paragraph 4)

The Commission receives taxation data from all Member States in the context of the ESA95 transmission programme. These data include all taxes and social contributions as collected by Member States and included in government revenue. The Commission does not have any information or collect and verify statistics on tax avoidance and evasion across the EU.

In the area of VAT, however, the Commission already tried to have an estimation of the VAT gap in the EU (comparison of accrued VAT receipts with a theoretical net VAT liability for the economy as a whole) as mentioned in paragraph 27 of the resolution. Please also refer to the reaction of the Commission to paragraph 29 of the European Parliament text.

Collecting reliable and comparable statistics at EU level is a difficult undertaking, as Member States use different definitions for the same type of offence and do not all collect detailed statistics themselves. Nevertheless, in January 2012, the Commission put forward a Communication on European Crime Statistics, including a new Action Plan for the period 2011-15 (to replace the 2006-10 Action Plan). Corruption is one of the types of crime covered in this Action Plan, which focuses on the exchange of information and the collection of statistics in particular areas, such as trafficking in human beings, money laundering and cybercrime as well as corruption via a common methodology. Those on money laundering and trafficking in human beings are the most advanced and should be published in the course of this year. Corruption and cybercrime are under development.

General comments (paragraphs 5 to 19)

Reporting on fraud and irregularities (paragraph 5)

The scope of the Article 325 report is not limited to fraud fighting but encompasses all aspects of the protection of financial interests. These issues are covered in the report in a wider sense, and there is a close cooperation with Member States. Also OLAF produces its own separate annual activity report on its investigative activity. Nonetheless, there will be a greater focus in the Article 325 report on fraud and more in depth information on the outcomes of the analysis performed on fraud cases will be provided. However, frauds reported form a sub-set of the global data received on irregularities, which means that a general overview of the reported irregularities will always be necessary in order to understand and to interpret the outcomes of the in-depth analysis of fraud cases better. The Commission underlines the need for reliable statistical data and has undertaken during recent years several actions to make Member States aware of the need for reliable data. The introduction of Pre-IMS in 2007 and IMS in 2008 are good examples of action undertaken by OLAF. It has led to an overall increase in the data quality. Another example is the introduction of the obligation for Member States to classify fraud cases. Member States have been obliged to classify fraud cases since 2007.

Actions undertaken by OLAF to improve the data quality of irregularities reported in the area of agriculture include:

· twice yearly meetings with the Member States (irregularities and mutual assistance agricultural products) in which all kind of issues concerning irregularity reporting are discussed, and twice yearly training sessions on the IMS 1848
 Module. Moreover, each Member State has appointed one 1848-liaison-officer to improve the communication between OLAF and the (users in the) Member States and to keep the staff in Member States up-to-date on 1848-related issues.

Recovery of irregularities (paragraphs 7 and 11)

In relation to Cohesion policy, the Commission has taken action to mitigate risks and strengthen the corrective capacity of the Commission and the Member States. In particular it performs a specific risk-based audit enquiry on the corrective mechanism in the Member States (the general objective is to determine if the certifying authorities have satisfactory arrangements for keeping an account of amounts recoverable and for recovery of undue payments). The Commission has a strict policy for the interruption of payments as soon as there is evidence to suggest a significant deficiency in the management and control system. In case of significant deficiencies, the Director-General will interrupt payment deadlines for a maximum period of six months while requesting the Member State to provide clarifications on the findings or on the corrective measures taken. Whenever necessary, in case of serious weaknesses and where the Commission services consider that no or insufficient action has been taken by the concerned authorities in relation to the reasons for interruption, the Commission initiates procedures for a formal Commission decision on suspension of payments and/or financial corrections. The Commission has also proposed the introduction of "net financial corrections" for the next programming period (2014-2020) in its proposal for a Regulation on common provisions on the financing of the ERDF, ESF, CF, EAFRD and EMFF (COM (2011) 628), Article 77. The interruption policy is set out in Article 74 of the same proposal. In addition, in 2008, DGs REGIO and EMPL in cooperation with OLAF established a Joint Fraud Prevention Strategy (JFPS) for ERDF, ESF, and CF. This Strategy was reviewed for 2010-2011, associating also DG MARE. The aim of the JFPS is to contribute to strengthening the capacity of DG REGIO, DG EMPL and DG MARE to deal with fraud, to strengthen cooperation with OLAF and thus reinforcing existing measures which are in place for the purpose of protection of the financial interests of the Community.

The Strategy foresees several actions related to fraud risk assessment, fraud detection, internal fraud awareness actions in the DGs as well as external fraud awareness actions to be implemented in the Member States. The Strategy document also contains practical working arrangements aimed at strengthening the cooperation between the DGs concerned and OLAF on fraud prevention and detection issues. The JFPS is currently being updated for the 2012-2013 period and will be referred to as the Joint Anti-Fraud Strategy (JAFS) 2012-2013.

In the area of agriculture, Regulation (EC) No 1290/2005 introduced an automatic clearing mechanism under which 50% of any undue payments which the Member States have not recovered from the beneficiaries within 4 years or, in the case of legal proceedings, 8 years, will be charged to their national budgets (50/50 rule). Undue payments that are the result of administrative errors or negligence committed by the national authorities have to be deducted from the annual accounts of the paying agencies concerned and, thus, totally excluded from EU financing. Even after the application of this mechanism, Member States are, however, still obliged to pursue their recovery procedures and credit 50% of any amounts recovered to the EU budget. To this end, the Member States are required, on an annual basis, to provide certain financial information to the Commission and this information is checked by the Certifying Bodies. If they fail to discharge their obligations with the necessary diligence, the Commission may decide to charge the entire outstanding amounts to the Member States concerned. In its proposal for a European Parliament and Council Regulation on the financing, management and monitoring of the CAP (article 56), the Commission has proposed to go further as from 2014 by charging to the Member States the entire non-recovered amount at the expiry of this 4 or 8 year delay.

IMS (paragraph 9)

IMS became operational in 2009. It offers the possibility to grant access to an, in principle, unlimited number of users who play a role in the implementation of the funds. OLAF is still improving IMS and the reporting modules. Several new releases have been launched in order to increase the overall performance of the system and to make it more user friendly. There will be more releases in the near future. Feedback from users in Member States is taken into account. All irregularities in the area of agriculture are now reported using IMS.
Control systems (paragraph 11)
The Commission assesses the Member States' management and control of agricultural expenditure and reports on it in the framework of its Annual Activity Report.
Scale of fraud and corruption (paragraph 13)

The initiative of the Commission on the protection of EU financial interests by criminal law announced in the Work Programme 2012, in line with the Commission Communication on the protection of EU financial interests by criminal law and by administrative investigations (COM(2011) 293), will contribute to a more equivalent protection of EU public money across the EU, including possibly by criminal offence definitions. It will also facilitate gathering and comparison of data on illegal activities affecting EU financial interests. It is nevertheless worthwhile noting that the Commission relies on Member States for statistical data concerning fraud and corruption in particular related to tax and customs evasion.

Techniques for measuring fraud and corruption (paragraphs 15 and 16)

In the context of the preparation of the 2013 EU Report on Corruption, an expert group is advising the Commission on developing standards, benchmarks and indicators that will help to measure aspects of the corruption phenomenon and to establish trends. Existing methodologies are being considered and put to the test. The first cross cutting theme of the report is likely to be corruption in public procurement with a specific focus on spending of EU funds. The Commission is currently running a pilot project/study, at the request of the Parliament, to develop a methodology to measure costs of corruption in public procurement concerning EU funds. When and if an adequate methodology is developed (the project is due to be completed by the end of 2012), this could be used to measure/assess better the costs of corruption in other areas of the EU’s financial interests.

Cohesion (paragraph 18)
The 3.7% of errors represents an estimated risk, based on a sample of projects ("statistically representative") audited by ECA, but it should not be confused with a precise quantification of an amount which was misspent and is to be recovered.

Cohesion (paragraph 19)
The Commission is concerned that first level verifications did not function properly in the cases referred to and will follow up the matter with the Member States concerned. The Commission has a role to supervise the systems, but the Commission agrees that control systems can only work if Member States do their work properly.

This is an indicator that the first level checks, carried out by managing authorities, can and must still be improved. Nonetheless, the reduction of the error rate by more than half compared with 2006-2008 shows that the new provisions for 2007-2013 are more effective compared with 2000-2006.

It proves programmes do not necessarily need more controls, but better and more efficient controls. Training and awareness raising were provided to all managing and certifying authorities but are still needed in some Member States in order to intensify assistance on the ground and increase the administrative capacity and good governance for structural funds in some Member States.

The Commission is continuously providing guidance and advice to audit authorities on a wide range of technical and regulatory issues and particularly on reporting reliable error rates in accordance with a harmonised methodology and complementary guidance following the first annual control reports received last year (recommendation of the Court in its Annual Report).

The Commission is also carrying out targeted audits on weaker systems and risk areas, for example when there are signs of weak management verifications. The Commission thus has an overview of the functioning of all programmes year after year and can take action on this basis.

Finally, the Cohesion DGs are in the process of developing an IT tool, based on data mining and data enrichment in order to better prevent, detect and correct (with possible prosecution) potential cases of fraud. This tool will be made available to the national authorities and may provide valuable input in their own risk assessment.

Revenue Own resources (paragraphs 20 to 26)

Revenue collection systems (paragraph 20)

In recent years in the area of traditional own resources (TOR), the Commission has in its inspections put a special emphasis on Member States' customs controls for ensuring the correct collection of customs duties. It will also continue to monitor the improvement of customs controls and the efficient use of risk management in this context, as will be done in the course of the 2012 TOR inspections.

Reporting of own resources cases (paragraph 22)
The Commission agrees that the distinction in OWNRES between fraud and irregularity might not be fully comparable between different Member States. In their reports Member States make this distinction usually before any court judgment is given, depending on their national practices and legislation. The Commission is preparing new guidelines on "Requirements to report irregularities" which should help Member States to make a distinction between fraud and irregularity in a more harmonised way.

Member States’ customs strategies (paragraph 23)

In relation to customs, in recent years, the Commission has in its TOR inspections put a special emphasis on Member States' customs control strategies. It has carried out inspections focusing on customs controls in all Member States in relation to their global customs control strategies in 2009 and 2010. The overall findings and recommendations were presented to Member States in a thematic report in 2011 and the Commission is monitoring Member States' action.

VAT (paragraph 26)

The Commission will present this year a proposal modifying the VAT Directive giving the necessary legal tools to enable Member States to react more quickly in their fight against any sudden increase in VAT fraud in a particular sector. It is known as a Quick Reaction Mechanism.
VAT losses (paragraphs 27 to 29)

VAT collection model (paragraph 29)

As mentioned in the December 2011 Commission Communication on the future of VAT, the Commission is analysing the feasibility of new tax collection methods in order to make the VAT system more robust and fraud-proof.

In the 27 June 2012 Communication on concrete ways to tackle tax fraud, the Commission also proposes to extend the scope of Member States' VAT administrations’ automated access to one another's national databases. This would help reduce the time taken in the VAT collection process.

Customs duties losses (paragraphs 30 to 33)

Customs procedure 42 (paragraph 32)

The audits carried out by the Court in Member States cover the period before the modification of the VAT Directive as regards VAT exemption on imports (proposal adopted on 25 June 2009) and before the administrative arrangement had been implemented by all Member States. The Commission expects an improvement in the situation, as in the meantime this procedure is being monitored more closely by Member States. The Commission will evaluate the effectiveness of these measures together with the Member States and is prepared to take appropriate action (including proposals to change the legislation) if necessary.

Simplified customs procedures (paragraph 33)

The Commission has followed-up all findings made by the Court on simplified procedures and selected for its 2011 TOR inspections the most simplified procedure, the local clearance, as the general theme. Member States have been asked to take remedial action in relation to weaknesses observed and their progress is being monitored. The Commission has also reported to the Budgetary Control Committee (CONT) on its follow-up of the errors with financial losses detected by the Court during its simplified procedures audits. This report showed that the final error rate was significantly lower than in the Court's Special Report and the final impact of the remaining errors was limited.

Expenditure Agriculture (paragraphs 34 to 38)

Recovery rate and recovery system (paragraph 35)

The clearance mechanism (50/50 rule – please see the comment on paragraph 7 above for further details) introduced in 2006 has already provided a strong incentive for Member States to recover undue payments from the beneficiaries as quickly as possible. As a result, by the end of financial year 2011, 44% of the new EAGF debts from 2007 and thereafter had already been recovered, which is a significant improvement compared with the past. The recovery rate for cases discovered in 2007 was 60% at the same point in time.

As to ways to increase the recovery rate further, two provisions included in the legislative proposals on the financing, management and monitoring of the common agricultural policy for the period 2014-2020 should improve the recoveries from the final beneficiaries bearing in mind that the recovery procedure remains dependent on the national administrative and judicial systems:

· First, the legislative proposal requires Member States to issue the recovery order within one year of the first indication of the irregularity and at the same time record the debt amount in the debtors' ledger. These new rules for recording debts should speed up the initiation of the recovery procedure and thus make it more effective;

· Secondly, the strengthening of the 50/50 rule: if recovery has not taken place within 4/8 years from the date of the recovery request, the full non recovered amount (and not only 50%) shall be borne by the Member State concerned. This will give a further incentive to Member States to recover irregular payments from final beneficiaries to avoid bearing the charge at the expenses of the national budget.

Compliance and low number of cases reported (paragraphs 36 and 38)

The Commission will report back in its next report on compliance with reporting requirements by Finland, Austria and the Netherlands and the low level of reporting of France, Germany, Spain and UK.

Cohesion policy (paragraphs 39 to 42)

Cohesion, reporting of irregularities (paragraph 41)

4 of the Member States (MT, NL, SE and SI) did report irregularities. Regarding the low recovery rate in the Czech Republic and Hungary, the Commission would like to underline that it has put in place a specific risk-based audit enquiry to verify compliance by Member States with the EU Regulations requiring satisfactory arrangements for keeping account of amounts recoverable and for recovery of undue payments. Audits were already carried out in the Czech Republic and Hungary and the results will be available early in 2012. The Member States with low reporting or recovery rates have been asked to account for the situation. The response is expected to be received in time for next year’s annual Article 325 report.
Pre-accession funds (paragraphs 43 to 45)

Low recovery rates (paragraph 43)

The Commission will report its findings to the Parliament on this issue.

Pre-accession funds (paragraph 44)

The Commission agrees on the need to give strong support to the Romanian authorities in helping them detect cases of irregularity and suspected frauds.

OLAF (paragraphs 46 to 48)

OLAF reform (paragraphs 46 to 48)

The proposal to amend Regulation 1073/1999 which is currently being negotiated by the institutions is intended to strengthen the independence, effectiveness and efficiency of OLAF. The Commission has proposed a provision which would require Member States to report back to OLAF on actions taken in response to recommendations made following OLAF investigations.

Public procurement, increased transparency and the fight against corruption (paragraphs 49 to 55)

Combating corruption (paragraphs 49 and 50)

The initiative of the Commission on the protection of EU financial interests by criminal law announced in the Work Programme 2012, in line with the Commission Communication on the protection of EU financial interests by criminal law and by administrative investigations (COM(2011) 293), will contribute to a stronger deterrent effect across the Union against criminal activities, including regarding fraud and corruption affecting EU financial interests.

This initiative will also strengthen the protection of EU public money against criminal activities, including corruption, in particular by improving definitions, sanctions and ensuring a sufficient prescription period.

Public procurement (paragraphs 53 and 54)

The Commission's proposals for the revision of the public procurement Directives are aimed, amongst other objectives, at enhancing better understanding and better application of the rules via a new governance scheme. Under this scheme Member States should play an increased role in the monitoring of procedures and in ensuring the preparedness of public procurers to correctly apply EU rules. The proposals are currently being negotiated in the Council and in the European Parliament with the end of 2012 as a target date for adoption.

Follow-up (paragraphs 56 to 59)

Sources of information for opening investigations (paragraphs 56 and 58)

Informants and whistleblowers are not the main source for initiating an investigation. In fact, according to the "Eleventh operational report of the European Anti-Fraud Office 
, in statistical terms, three sources of information (the general public, the European Commission and Member States authorities) account, collectively, for 88% of the incoming information. Informants cover a wide range of sources. In the majority of cases they are individuals connected in some way to the alleged fraud. They also include whistleblowers in the EU Institutions and bodies, although there are only very few of these. OLAF also receives information from anonymous sources
.

Protection of investigative journalism (paragraph 57)

The Commission agrees on the need to protect investigative journalism.

Recovery and comparable data (paragraph 59)

The Commission would refer to its earlier comments on recovery and data.
-----------
� http://ec.europa.eu/anti_fraud/documents/reports-commission/2010/-pdf 


�http://ec.europa.eu/anti_fraud/documents/reports/olaf/rep_olaf_2010_en.pdf 


� OJ C 326,10. 11. 2010, p. 1.


� Commission Regulation (EC) No 1848/2006 of 14 December 2006 concerning irregularities and the recovery of sums wrongly paid in connection with the financing of the common agricultural policy and the organisation of an information system in this field and repealing Council Regulation (EEC) No 595/91.


� Page 14, section 2.2. "Sources and Scope of Information".


7 see footnote n° 6.
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