Follow up to the European Parliament resolution with recommendations to the Commission on insolvency proceedings in the context of EU Company Law, adopted by the Commission on 8 February 2012
1.
Rapporteur: Klaus-Heiner LEHNE (EPP/DE)

2.
EP reference number: A7-0355/2011 / P7-TA-PROV(2011)0484
3.
Date of adoption of the resolution: 15 November 2011

4.
Subject:

a. Harmonization of specific aspects of insolvency and company law

b. Revision of Council Regulation (EC) No 1346/2000 of 29 May 2000 on insolvency proceedings

c. Insolvency of groups of companies

d. Creation of an EU insolvency register

5.
Competent Parliamentary Committee: Committee on Legal Affairs (JURI)
6.
Background of the resolution:

The Parliament and especially MEP Lehne has led the initiative in the area of insolvency, and organized meetings and conferences, in particular the conference on 22 March 2010 which involved leading insolvency experts, and which resulted in four reports, which formed the foundation of the Resolution with recommendations to the Commission on insolvency proceedings in the context of EU company law.

7.
Brief analysis/assessment of the resolution and requests made in it:

The Resolution identifies areas for future harmonization and areas where the present Insolvency Regulation requires revision. The Resolution covers several issues (including many issues where there is almost complete agreement, like providing for cooperation between courts, or creating an insolvency database), but it does not prioritize the issues or distinguish between those issues which remain the subject of dispute and those which are already the subject of a broad consensus.

The Resolution makes specific recommendations in the following four areas:

1. Part 1 suggests harmonization of certain specific areas of insolvency law, including:

a. rules on opening of insolvency proceedings,

b. the filing of creditor claims,

c. avoidance actions,

d. qualifications of liquidators,

e. content of restructuring plans.

2. Part 2 suggests certain specific revisions to the Insolvency Regulation itself, including:

a. adding debtor in possession to the list of secondary proceedings;

b. defining centre of main interests;

c. defining establishment;

d. requiring cooperation between courts;

e. standardizing some procedural aspects of avoidance actions.

3. Part 3 suggests an approach to insolvency proceedings for groups of companies.

4. Part 4 suggests the establishment of an EU insolvency register.

The annex to the Resolution presents detailed recommendations as to the content of the proposals requested.

8.
Reply to these requests and outlook regarding the action that the Commission has taken or intends to take:

The revision to the Insolvency Regulation and the harmonization of national insolvency law are complex issues involving many policy options.  Furthermore, insolvency law involves issues which are both procedural and substantive, yet these areas are intertwined, and procedural matters can have an important impact on substantive outcome.

The Commission is currently carrying out an in-depth evaluation of the application of the Insolvency Regulation for the cross-border insolvency cases. The Commission Report and a public consultation for the future policy options are foreseen by end 2012. The Commission will take account of the recommendations of Parliament's Resolution in this context.

The Commission’s reply can be presented for the above-mentioned four areas as follows:

1. Part 1 on harmonization of certain specific areas of insolvency law
2. Part 2 specific revisions to the Insolvency Regulation

Many of the suggestions in Parts 1 and 2 concern areas that are the subject of a broad consensus, such as including debtor in possession type cases in the Regulation and mandatory cooperation between courts, and can be taken into account in the Commission’s future work.

Some of these issues, however, invoke questions that go to the very core of the existing Regulation, i.e. the system of concurrent main and secondary proceedings, and require deeper evaluation of whether that uniquely hybrid system of concurrent jurisdiction is viable in a single market.  Other suggestions, like harmonizing the content of reorganization plans, are more complicated and would require initial minimal procedural harmonization before such substantive issues can be considered.  The Commission will need to carry out further studies on these issues.

3. Part 3 on insolvency proceedings for groups of companies

There is a broad consensus amongst the stakeholders on the need to deal with groups of companies in cross border insolvency proceedings.  The issue of an insolvency proceeding for groups of companies must involve an assessment of the fundamental aspect of the Insolvency Regulation, which is the universal/territorial mechanism that is unique to the Regulation.  The recently launched evaluation study will assist in the further analysis of this issue. The Commission will then develop future policy options as a follow up to the evaluation study.

4. Part 4 the establishment of an EU insolvency register

The proposals for improved cooperation between courts and implementation of a centralized insolvency register to facilitate the exchange of information are feasible suggestions, and regardless of the ultimate outcome of the debate about more complex and contested issues, the Commission will consider a prompt implementation of those suggestions about the register and cooperation, as planned in the 2012 Commission work programme. A register could provide the mechanism to allow cross border cases to be administered and coordinated efficiently, and the informational basis upon which greater harmonization can occur in the future. In this framework, the Commission is already working for the interconnection of the national insolvency registers in the context of the e-Justice Portal.
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