SPECIAL LEGILSATIVE PROCEDURE – CONSULTATION

European Parliament legislative resolution on the proposal for a Council directive implementing enhanced cooperation in the area of financial transaction tax
1.
Rapporteur: Anni PODIMATA (S&D/EL)

2.
EP reference number: A7-0230/2013 / P7_TA-PROV(2013)0312

3.
Date of adoption of the resolution: 3 July 2013

4.
Subject: Financial Transactions Tax (FTT)

5.
Inter-institutional reference number: 2013/0045(CNS)

6.
Legal basis: Articles 113 TFEU

7.
Competent Parliamentary Committee: Committee on Economic and Monetary Affairs (ECON)

8.
Commission’s position: The Commission broadly welcomes the support of the Parliament. It understands the spirit and underlying logic of some amendments and agrees that the technicalities of some of the new ideas suggested by the European Parliament merit further analysis. In particular it would see some flexibility in the analysis of differentiation of tax rates.  It has some remarks on the following main amendments.

1)
Broadening the scope of the exemption of transactions made by non-financial enterprises (Amendments 11, 28 and 29)

The Commission, while rejecting the amendments, understands their spirit and underlying logic. It could examine whether an exclusion as proposed by the European Parliament is feasible in practice. It is however not clear on which basis the suggested twenty percent threshold was set and why OTC derivatives would be excluded as they also serve to hedge risks. The Commission would rather be open to develop a rule that would avoid SMEs being unduly categorised as financial institution.

2)
Exemption of market makers (Amendment 33)
The Commission, while rejecting the amendment, is of the opinion that this issue deserves further analysis. An exemption for market makers would however potentially harm tax neutrality, open possibilities for new exemptions and "tax engineering". The definition of market-making activities that would be subject to an exemption would need to be operational and detailed enough to define a clear dividing line compared to speculative and other proprietary trading, and, albeit being narrower in scope, be consistent with definitions used in financial services regulation.

3)
Excluding intra-group transactions from the scope of the tax (Amendment 35)

The Commission, while rejecting the amendment, understands its spirit and underlying logic. The suggested approach would, however, need to be examined in more detail: it needs to be clarified what a network of decentralised banks is, what legal or prudential liquidity requirements are and whether this exemption relates to all intra-group transactions or only those referred to in Article 2(1) point (2) (b) of the proposal. An outright exemption potentially opens a very significant loophole in the tax base. In the case of decentralised banks, like for instance savings or cooperative banks, it could be usefully examined how the rules could be clarified so as to avoid undue cascading effects.

4)
Different rates on repo agreements (Amendment 40)
The Commission can partially accept in principle the amendment but the issue should be analysed in more detail, especially with respect to the impact on repo agreements with a longer maturity. Any rate differentiation within the broad categories of securities and derivatives is a priori a matter of concern as giving rise to possibilities of "tax engineering". Still the parameters for mitigating ‘extreme’ effects could be contemplated (level of rates, definition of remaining maturity, etc.).

5)
Temporarily reduced rates for the trading in government bonds and for transactions carried out by pension funds (Amendments 22, 23 and 55)

The Commission, while rejecting the amendments, understands their spirit and underlying logic. These provisions should be analysed in more detail. Government bonds need to continue to be in the scope of the Directive for reasons of tax neutrality and to avoid discrimination of corporate bonds. Any special treatment of pension funds would put at risk tax neutrality vis-à-vis other (taxed) forms of old age saving and set undesired and undesirable behavioural incentives. Moreover pension funds would benefit considerably from other mitigating changes to the Directive, e.g. on REPOs.

6)
Ownership principle (Amendments 12 and 39)
The Commission cannot accept the amendments relating to the legal enforceability of a transaction, the transfer of legal title, central clearing or capital adequacy requirements. The latter are not a necessary component part of the proposed harmonisation regime. Member States are obliged to make sure that the tax owed to them is actually paid: Article 11 of the proposal, in combination with Articles 12 to 14. Provided that these provisions and the Commission acts provided for in draft Article 11(5) are respected, it should remain up to them to adopt the detailed measures capable of achieving this aim. Similar considerations apply to the amendment regarding automatic payment.

Some of the suggestions made could also conflict with the objectives underlying the Commission's regulatory proposals.

7)
Spot currency transactions on the foreign exchange market (Amendments 8 and 20)

The Commission cannot accept the amendment calling for the inclusion of spot currency transactions in the scope of the proposal. Their exclusion is the only practical way of actually ensuring compliance with free movement of capital in accordance with Article 63 TFEU.

8)
Creation of an FTT Committee (Amendments 16 and 47)
The Commission cannot accept the amendments as the proposal already provides for the setting up of an FTT Committee (draft Art. 18).

The activities and composition of the Committee as suggested in the amendment seem to be oriented to the detection of avoidance, abuse and evasion schemes. This is in principle a matter for the tax administrations of the Member States. According to the Commission proposal, these tax administrations are supposed to properly collect the taxes due [draft Article 11(5)], to prevent fraud and evasion (draft Article 12) and to apply the anti-abuse provisions set out in the draft (Articles 13 and 14). It seems excessive to prescribe the appointment of particular bodies. In case mutual assistance is needed, this can be asked and provided for thanks to the corresponding instruments, notably Directive 2011/16/EU.

9)
Exemption for SME Growth Markets (Amendments 24 and 32)

The Commission, while rejecting the amendments, understands their spirit and underlying logic. These provisions should be analysed in more detail and notably with respect to their impacts on tax neutrality, incentives for tax engineering, simplicity of the common framework, and expected tax revenues.

10)
The other amendments are of minor importance
Although supporting the spirit of some of these amendments, the Commission will not defend their inclusion in the legal text and is opposed to the quasi totality of those amendments because (i) it will depend on the further direction taken by the Council negotiations how these will fit the final texts and (ii), as regards their substance, for the following reasons:

Amendment 1: The Commission supports policies aiming at stimulating growth and jobs. However, the proposed addition does not provide with additional explanation of the proposal. The need to provide for a harmonised FTT in the interest of the internal market (Article 113 TFEU) does not depend upon the details mentioned, regarding Member States' budgetary and spending policies and an appropriate regulatory framework.

Amendment 2: The need to provide for a harmonised FTT in the interest of the internal market (Article 113 TFEU) does not depend upon the details mentioned, regarding Member States' budgetary and spending policies. Reference is furthermore made to the separate Commission proposal on the multi-annual financial framework and its FTT component.

Amendment 3: In its decision 2013/52/EU of 22 January 2013, the Council has found that the requirements for enhanced cooperation are fulfilled. Regarding the impact of the concrete proposal, the Commission has made the necessary assessments [cf. SWD(2013)28 final of 14.2.2013].

Amendment 4: The purpose of harmonising existing national laws is an EU objective. The need to provide for a harmonised FTT in the interest of the internal market (Article 113 TFEU) does not depend upon the details mentioned. At the same time, the Commission will of course continue to advocate a global FTT.

Amendment 5: A statement of fact which adds however nothing really to the train of thought.

Amendment 6: The need to provide for a harmonised FTT in the interest of the internal market (Article 113 TFEU) does not depend upon the details mentioned.

Amendment 7: The hypotheses of "establishment" chosen (draft Article 4) ensure that FTT levied by a participating Member State has a sufficient connection to the FTT jurisdiction. The language proposed in the amendment is misleading, to the extent it suggests that there must never be an overlap of jurisdiction regarding a given tax base. See also amendment 3.

Amendment 9: The impact on households already means an impact on the real economy. Otherwise impacts on the real economy are minimised but not totally avoided or actually avoidable.

Amendments 10 and 41: In its proposal the Commission has opted for neutrality of the proposed tax towards the way of trading. Regulation has been proposed to tackle the issue of non-transparency of certain markets (e.g. on Over-The-Counter derivatives, Markets in Financial Instruments Directive review).

Amendment 13: The Commission would need to receive a Council authorisation for such negotiations. The suggestions are outside the scope of the proposed Directive.

Amendment 14: The Commission considers that the approach taken in the areas of already harmonised taxes (VAT and excise duty), namely reference to minimum rates only, should equally apply to FTT. The minimum rates proposed by the Commission appear to be high enough so as to avoid significant differences between the respective national rates. It is therefore not necessary to further limit the Member States' margin of manoeuvre.

Amendments 15 and 46: The harmonisation proposed should in principle avoid any mismatches that could be exploited through "aggressive tax planning". To the extent that term is meant to cover cases of abuse, the Commission proposal already provides for detailed rules (draft Articles 13 and 14).

Amendment 17: This obligation already exists.

Amendments 18 and 49, 50, 51 and 52: The reference to the Council only reflects the fact that Article 113 TFEU provides for the adoption of the relevant acts (such as the present Directive) by the Council. The Commission remains of course open to a constructive dialogue and ad-hoc reporting to ECON. Moreover, as regards amendment 52, a first assessment after three years has been proposed by the Commission (structural changes possible), but afterwards an interval of five years has been proposed to not excessively burden administrations and operators and to consider sufficiently long assessment periods.

Amendment 19: CFDs are already included in the scope of the proposed tax, and the same applies to forward rate agreements and forwards as defined in Directive 2004/39/EC (see Article 2(1) point 2 (c) of the proposal and Section C of Annex I to Directive 2004/39/EC).

Amendment 21: High frequency trading is captured because the Commission proposed to tax before netting and settlement. A separate taxation of "cancelled orders" would not be in the nature of a transaction tax.

Amendments 25 and 26: There is no need to define high frequency trading which is already captured in the proposal.

Amendment 27: The purpose of this new text should be clarified: a novation of contract constitutes a new contract and not a modification. Furthermore, CCP, CSDs and ICSD are not in the scope of proposed tax (for their side of transactions).

Amendment 30: The meaning of this amendment is unclear. As regards the possible extension of enhanced cooperation to Member States other than those currently covered by the authorising decision adopted by the Council, the Treaties provide for clear rules which can neither be amended nor supplemented by secondary law.

Amendment 31: This would need to be examined in more detail, in view of the functions fulfilled by the entities referred to.

Amendment 34: Such definition is not necessary for the purposes of the tax. It has moreover turned out to be impossible so far to define "illiquid markets" for financial regulation purposes.

Amendment 36: It is unclear how this rule would fit into the logic of draft Article 4(1). If the purpose is to provide for taxation in the Member State of a branch (of a financial institution with HQ in a participating Member State) without this branch having carried out the transaction, this would not be acceptable. There would be no sufficient link between that Member State and the transaction.

Amendment 37: Whether or not a financial instrument is traded at an organised trade platform or not is a matter of principle irrelevant for applying the issuance principle. However, the addition made in the Commission proposal improves clarity, since it avoids possible misunderstandings regarding the application of the issuance principle to derivatives. The Commission considers that issuance of the underlying in a given Member State is not enough to link a transaction in the derivative to that Member State. Since instruments referred to in Section C, points 4 to 10, of Annex I of Directive 2004/39/EC are only "issued" in case they are traded on an organised platform, the addition avoids any possible misunderstanding.

Amendment 38: The rationale and added-value of the amendment is unclear. Furthermore, it seems that either the criteria put forward are already included in the criteria laid down in Art.4 of the proposal or do not guarantee sufficient territorial connection to the participating Member States.

Amendment 42: For the Commission the rules relating to obligations intended to ensure that the FTT is effectively paid are in the first place to be laid down by the Member States. Therefore, under Article 11(2) of the Proposal, the Commission has proposed for itself only the possibility to adopt delegated acts in this respect. In line with the proportionality and subsidiarity principle, the Commission will only resort to delegated acts to the extent it considers it necessary to provide for more detailed rules regarding the issue in question.

Amendment 43: The amendment is stating the obvious as regards Member States room for manoeuvre. The Commission now proposed a general and a specific anti-abuse rule (Articles 13 and 14 of the proposal). Measures on the prevention of tax fraud and evasion and implementation of all these measures and rules do not need to be fixed at Union level and should thus be left to the Member States (draft Article 12). See also amendment 42.

Amendment 44: This proposed new paragraph rather expresses an intention than a legal rule. That said, the concept underlying the harmonisation proposed aims among other things at minimising complications both for authorities and tax payers. Moreover, the cooperation between Member States is the subject of already existing EU legal instruments on administrative cooperation as referred to in the FTT Proposal.

Amendment 45: This new paragraph seems to have market supervision purposes in the first place. This is to be dealt with in the relevant regulatory legislation. Similar considerations would apply if the amendment should be understood as being geared at own resources, which indeed are not the subject of the Commission proposal under discussion. As regards information needs linked to the possible revision of the Directive at a later stage (Article 19 of the proposal) the necessary elements would be requested ad hoc from the Member States.

Amendment 53: The proposal contains a review clause of a broad scope which would allow the analysis of most suggested points, where appropriate. The report is not the place of any adjustments to the envisaged Directive. Whether such adjustments should be proposed is a matter for the Commission to consider in its discretion.

Amendment 54: For those products related to government bonds and pension funds, a reduced rate, coupled with a "rendez-vous clause" and the obligation for a Commission report could constitute a suitable way forward which should be further examined.

One amendment (Amendment 48) is however intended to correct a clerical error contained in the proposal and should thus be accepted.

9.
Outlook for amendment of the proposal: The Commission will not table a modified proposal. It will raise (parts of) European Parliament amendments that seem at first glance acceptable during the negotiations in Council in case the results of further analysis confirm this first favourable impression. It will also contribute during Council negotiations to the further analysis of elements as referred above under 1), 2), 3), 5) and 9).

10.
Outlook for the adoption of the proposal: The Commission Proposal has been discussed several times (21 February, 16 April, 22 May and 2 July 2013) in a constructive atmosphere in the Council Working Party on Tax Questions.

A first article by article reading will be completed soon. Work at technical level needs to be continued before bringing the file up to the level of political decision. It is premature to give estimation as regards the date of a possible political agreement but one could expect a renewed political interest after the German elections and certainly in the run-up to the European elections 2014.

