Follow up to the European Parliament resolution on improving access to justice: legal aid in cross-border civil and commercial disputes, adopted by the Commission on 8 October 2013
1.
Rapporteur: Tadeusz ZWIEFKA (EPP/PL)

2.
EP reference number: A7-0161/2013 / P7_TA-PROV(2013)0240

3.
Date of adoption of the resolution: 11 June 2013

4.
Subject: legal aid in cross-border civil and commercial disputes

5.
Competent Parliamentary Committee: Committee on Legal Affairs (JURI)

6.
Brief analysis/assessment of the resolution and requests made in it:

The Resolution congratulates the Commission on the submission of its report on the application of Directive 2003/8/EC on improving access to justice in cross-border civil and commercial disputes, and notes that all Member States have transposed the Directive. It regrets that the Commission does not specifically address the European procedures to which the Legal Aid Directive is also applicable, such as the European Small Claims Procedure, and in particular raises the following points:
Public awareness (paragraphs 5-11): Parliament regrets the fact that relatively few citizens and practitioners seem to be aware of the rights conferred by the Directive. They call on the Commission and the Member States to take measures to increase awareness of the right to cross-border legal aid in civil and commercial matters and to launch an effective information campaign in order to reach a large number of potential beneficiaries as well as legal practitioners.
It is recommended that the Commission and Member States use a wide range of communication channels, including internet-based campaigns and interactive platforms such as the e-Justice Portal, as cost-effective ways to reach citizens.
Ensuring competent legal support (paragraphs 12-14): Parliament considers that databases of legal professionals with the sufficient linguistic and comparative law skills to act in cross-border legal aid cases should be established, thus ensuring that legal professionals are appointed who are able to act in such cases. It suggests that special training schemes to provide legal practitioners with cross-border competency would be desirable, with a focus on language courses and comparative law.
The Commission is called upon to provide funding where possible for Member States, to ensure consistent, high-level legal training on cross-border legal aid in civil and commercial matters.
Facilitating the operation of the Directive for citizens (paragraphs 15-22): stressing the importance of ensuring that application procedures are simple, Parliament makes the following recommendations and invites the Commission to submit a proposal for an amendment of the Directive along the following lines:
· it would be advisable to designate a single authority with responsibility for cross-border legal aid and with a central office in each Member State for receiving and transmitting legal aid applications;
· applicants should be given the choice of applying for legal aid in their Member State of residence or in the Member State where the Court is sitting or the decision is being enforced. Under such arrangements, the authorities of each Member State would then be able to apply their own criteria when deciding on the application;
· any decision of the authorities of the Member State of residence granting legal aid, as evidenced by a common certificate, should also have effect in the Member State where the Court is sitting or the decision is being enforced;
· the costs covered by legal aid should also include the costs of, and associated with, any obligatory appearance before a judge or other authority assessing the application. Moreover, particular attention should be paid to the most vulnerable groups.
Encouraging alternative forms of legal support (paragraphs 23-27): the resolution suggests that national courts be connected by an early-warning system so that, when an application for assistance is made in one Member State, the other Member States are made aware of it, and calls for a broader cooperation between the Commission, Member States and professional legal bodies and organisations such as European and national bars and law societies.
International aspects of legal aid (paragraph 28): Parliament calls on those Member States that have not yet signed and/or ratified the Hague Convention of 25 October 1980 on International Access to Justice to proceed to do so, as it improves citizens’ access to justice outside the European Union.
7.
Response to requests and overview of action taken, or intended to be taken, by the Commission:

With regard to the raising of awareness (paragraphs 5-11) the Commission is already taking steps to that end: The e-Justice portal is currently updated in order to improve the access to information and to the legal aid standard forms. The migration of the European Judicial Network website to the e-Justice portal will further improve user-friendliness and provide comprehensive and updated information. In addition to information on legal aid, this will also inform citizens better with regard to the other European procedures such as the European Small Claims Procedure and the European Order for Payment Procedure. In addition, the Commission has developed a Compendium of legislation in cross-border civil and commercial matters, which includes this Directive. The Compendium has been distributed to legal professionals in Member States on several occasions.

Concerning the legal professionals and their role in applying the Directive (paragraphs 12-14), judicial training in the application of EU law plays a key role: It helps lawyers to become familiar with the possibilities offered by the Directive and to advise citizens accordingly. The Commission implements the pilot project on judicial training put forward by Parliament and also provides funding, for example for the establishment of the European Training Platform. The Commission's proposals for the next financial framework also include judicial training as a priority area in order to support Member States in their efforts.

The Commission takes note of Parliament’s proposals for facilitating the operation of the Directive for citizens (paragraphs 15-22). In particular the proposal to give competence to the court of residence for granting legal aid might to a certain extent address the problem of differences in the cost of living in different Member States. Nevertheless, careful consideration should be given to situations where the costs of litigation are much higher in Member States where proceedings will take place. This analysis may be carried out in a next evaluation of the operation of the Directive.

The inclusion of costs associated with any obligatory appearance before a judge or other authority assessing the application would further improve the standards for cross-border legal aid. Also this question can be considered in the context of the evaluation exercise of the Directive taking into account the impact on the budget of the judicial systems of the Member States. Meanwhile, the use of tele- and videoconferencing, which is currently more and more developing in most of the Member States, could provide for a solution.
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