ORDINARY LEGISLATIVE procedure - First reading
European Parliament legislative resolution on the proposal for a Regulation of the European Parliament and of the Council amending Regulation (EC) No 261/2004 establishing common rules on compensation and assistance to passengers in the event of denied boarding and of cancellation or long delay of flights and Regulation (EC) No 2027/97 on air carrier liability in respect of the carriage of passengers and their baggage by air
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6.
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8.
Commission's position:
Acceptable amendments:

Amendments 2, 6, 9, 12, 13, 17, 18, 19, 22, 25, 31, 32, 34, 35, 38, 39, 41, 44, 47, 50, 52, 53, 56, 57, 59, 60, 64, 67, 70, 76, 77, 79, 80, 83, 84, 85, 88, 92, 93, 94, 98, 99, 100, 105, 108, 109, 110, 111, 114, 117, 118, 121, 127, 133, 134, 136, 138, 139, 141, 142, 143, 146, 148, 149, 150, 154, 155, 158, 162, 163, 164 and 166 are acceptable as they reinforce passenger rights or clarify the text of the proposed provisions.

Amendments acceptable in principle:

Amendments 7 and 63 with regard to rerouting are acceptable but need rephrasing to avoid confusion between rerouting (continuation of the journey) and rebooking (new journey).

Amendment 4 (avoiding cumulating compensation under both Regulation 261/2004 and the package travel directive) needs to be clarified in the light of the corresponding articles.

Amendment 14 with regard to airlines' contact points in airports needs more precision with regard to "immediate action".

Amendment 15 with regard to the principle of equal treatment: the last sentence needs to be clarified.

Amendment 20 with regard to the limitation of accommodation of passengers in extraordinary circumstances is acceptable. However, it should be clarified that the airlines are supposed to offer the accommodation; passengers should not be arranging it themselves.

Amendment 26 with regard to compliance documentation to be provided by airlines should be adjusted to avoid unnecessary administrative costs.

Amendment 28 with regard to information requirements: targeted information to passengers is essential, but at the same time the passenger should not be overloaded with too much information.

Amendment 30 with regard to out-of-court dispute resolution: the relationship between this Regulation and the ADR Directive 2013/11 needs to be clarified.

Amendment 37 with regard to the reinforcing of the national enforcement bodies (NEB) is acceptable but the reference to complaints is unclear as not the NEB but the complaint-handling body is supposed to receive complaints.

Amendment 40: the definition of "organiser" should be identical to the one in the (revised) package travel directive to avoid confusion.

Amendment 42: the definition of "disabled person or person with reduced mobility" should be identical to the one in Regulation 1107/06 to avoid confusion.

Amendment 46 (definition of "connecting flight") is acceptable but should be clarified.

Amendment 49 is acceptable if it is clarified that the added sentence refers to package travel.

Amendment 51 (deviated flight assimilated with delay) is acceptable in principle, but it would be more effective to treat these cases in the appropriate articles and not in the definitions.

Amendment 66 with regard to contingency planning may need some redrafting for clarity.

Amendment 68 with regard to contact persons in the airports: some redrafting/clarification is needed.

Amendment 73 with regard to schedule changes where the schedule is advanced; this is acceptable in principle but needs to be further clarified in the Regulation.

Amendment 82 with regard to possible increases of the compensation amounts; but the term "shall increase" should be modified into "may increase".

Amendment 86 with regard to deviated flights; a separate paragraph instead of a reference to an article on rerouting would be clearer. Possible conflicts with principle of equal treatment should be avoided: relevant case rather assimilates this case with cancellation.

Amendment 89 with regard to the obligations of the air carrier in case of rerouting with another transport mode needs redrafting to avoid conflict with other passenger rights regulations.

Amendment 90 with regard to the case where the passenger arranges himself the rerouting needs to be drafted in such a way to avoid possible abuse (air carriers should not be enticed to let passengers arrange their own assistance).

Amendment 104 with regard to the right to redress from third parties needs redrafting for clarification.

Amendment 106 with regard to contact points in the airports needs clarification.

Amendment 107: the provision of information on passenger rights is important but an overflow of information needs likewise to be avoided as it would lose its effect.

Amendment 113 on telephone assistance needs redrafting for clarification.

Amendment 116 with regard to environmental information needs further fine-tuning.

Amendment 122 on the cooperation between NEBs and complaint-handling bodies is acceptable in principle but may need to be adjusted to take into account the directive on alternative dispute resolution.

Amendment 124 on transitional measures for complaint-handling is acceptable, but may need fine-tuning in view of the relationship between this Regulation and Directive 2013/11 on alternative dispute resolution.

Amendment 126 on information concerning complaint-handling is acceptable (passengers should only be given the address of the out-of-court dispute resolution body as the NEBs will not mediate between airlines and passengers).

Amendment 128 on the complaint-handling procedure is acceptable in principle but needs fine-tuning to ensure consistency throughout the Regulation.

Amendments 129, 130, 132 with regard to out-of-court resolution are acceptable in principle but need fine-tuning to ensure consistency with Directive 2013/11 on out-of-court dispute resolution.

Amendment 131 on enforcement action on the basis of complaints is acceptable but needs clarification as the NEB always needs to check the facts first.

Amendment 137 on reporting of statistics by Member States to the Commission (there may be duplication with article 16(5) according to which such statistics are already published).

Amendment 144 on the provision of complaint forms with regard to mishandled baggage (the nature of the service that provides the complaint forms should be clarified).

Amendment 145 on baggage claims is acceptable in principle but needs to be reworded to ensure full compatibility with the Montreal Convention (e.g. case where the contracting carrier and the operating carriers are not the same).

Amendments 152 and 153 with regard to cabin baggage: acceptable if constraints due to safety and security rules are mentioned.

Amendment 157 with regard to the transport of musical instruments in the hold is acceptable if constraints due to safety and security rules are mentioned.

Amendment 159 with regard to the passenger rights committee is acceptable. However, the presence of the NEBs at these meetings should be assured for their expertise.

Amendment 160 which makes the list of extraordinary circumstances exhaustive is acceptable but depending on the content of the list and on the possibility of modification via delegated acts.

Amendment 168: the deletion of the second list in the annex could be acceptable but depending on the content of the first list.

Amendments acceptable in part:

Amendment 91: the provision of drinking water is acceptable, but not necessarily outside instances of delay or cancellation. The deletion of the wording "in a reasonable relation to the waiting time" may be problematic as the provision of meals would not be related anymore to waiting time or time of the day.

Amendment 119: partially acceptable. There is a reference to a non-existent Article 14a. The words "may take" should be left instead of "shall take" as Member States should only take enforcement action if individual complaints are found to prove an infringement.

Amendment 125 with regard to the provision of compliance documents by the airlines to the NEBs. Administrative costs need to be taken into account; the provision of certain documents on request (e.g. staff manuals, internal procedures) could be sufficient. Moreover, there is no need to provide such documents to the Commission as it has no powers of enforcement vis‑à‑vis individual airlines.

Amendments not acceptable:

The following amendments cannot be accepted by the Commission:
Amendment 1 makes an unclear link between the financing of air tickets and passenger rights.

Amendments 3, 16, 43, 61 where a change of schedule (the flight departs at another time) has been confused with a denied boarding (the flight departs as scheduled but some passengers were not allowed on board). Changes of schedule should rather be assimilated with cancellations (when time is advanced) or delays (when time is delayed).

Amendment 5 (full ban of the no show policy) is in contradiction with amendment 59 (partial ban).

Amendments 8 and 23 (reimbursement or exemption of taxes) – fiscal issues are outside the scope.

Amendments 10, 11, 69: Commission Communication COM(2013) 129 explores alternative and less expensive ways of protecting passengers in case of airline insolvency. Would trigger considerable costs for airlines and a large number of them may not be able to find adequate insurance products.

Amendments 24, 36, 95, 101, 102, 147 fall within the scope of Regulation 1107/06, and hence outside the scope of Regulation 261/2004.

Amendment 27 with regard to the publication by the Commission of a list of air carriers that fail to comply for legal and practical constraints: national authorities, not the Commission, are responsible for the enforcement of the Regulation.

Amendment 29 (claims and complaints) is unclear.

Amendment 33: airline should inform passengers about the size of the storage facilities in the cabin, but in most cases the specific aircraft is not yet assigned at the time of the booking.

Amendment 45: the proposed definition of "extraordinary circumstances" is not acceptable as the unclear reference to safety and security creates legal uncertainty.

Amendment 55 which extends the liability of the air carrier to transport on other modes in multi-modal tickets: not acceptable as each transport mode should be responsible for the delays it causes. Airlines would be reluctant to offer combined tickets if they were held responsible for the delays of other transport modes.

Amendment 48 with regard to the definition of ticket price is confusing: the ticket price indicates what has to be paid back in case the passenger opts for reimbursement; the amendment, and especially its last sentence, is confusing as the published price is of no relevance in this context (the passenger is reimbursed what he effectively paid, not what was advertised or published).

Amendment 54 is not acceptable as the Commission sees no reason to exclude children under two from the benefit of the Regulation, even if no separate seat was booked for them.

Amendment 58 reinstates immediate care in case of denied boarding while the Commission proposal went for a harmonisation with other situations where care intervenes after a delay of two hours.

Amendments 65 and 75 with regard to the exemption from compensation in case of extraordinary circumstances: in today's Regulation and in the Commission proposal, there is a double test: in addition to proving extraordinary circumstances, the air carrier must prove that the cancellation/delay could not have been avoided even if it had taken all reasonable measures; the amendment drops this second but important test.

Amendments 71 and 78 concern the provision of accommodation after a delay of 3 hours at night (5 hours in the Commission proposal). 3 hours would be too short to bring the passengers to the hotel and back and then to begin the boarding procedures; Passengers would have almost no time to enjoy their hotel room and the flight is likely to be delayed further.

Amendment 72: First EP wants to grant the right to reimbursement after already 3 hours delay (against the current 5 hours). This would have to be assessed against other amendments and their likely cost impact. Second, EP wants to grant a right to rerouting in the case of delays (non-existent now). Rerouting is not necessary as the flight is not cancelled.

Amendment 74 with regard to the delay thresholds for compensation: the proposed changes are problematic and may not be acceptable as they raise costs for airlines and passengers and could trigger additional cancellations to avoid that delays spread across the network.

Amendment 81 where the amounts of compensation are modified: the increase for the short‑haul flights is unacceptable as these flights are already disproportionately affected by the costs of the Regulation.

Amendment 87: the deletion reduces the rights of the passenger as the latter would no longer be offered to be brought directly to the actual destination of his trip instead of the airport of destination (e.g. directly to the city centre instead of the airport).

Amendment 96 limits the provision of accommodation in extraordinary cases to 5 nights (instead of 3 as proposed by the Commission). A cap of 5 nights would have only a limited impact on airlines (e.g. the cost saving with such a cap during the ash cloud crisis of 2010 would have been negligible).

Amendments 21 and 97 delete the exemption from accommodation for regional services: the cost of the Regulation is disproportionately high for such services.

Amendment 103: passengers should not be able to cumulate compensations for the same facts.

Amendment 112 refers to a European Air Passenger Charter which is not defined or described.

Amendment 115 is unclear (the intermediary always has the passenger's contact details).

Amendment 120 obliges airlines to proactively provide information on all technical problems to the NEB. But neither the airlines nor the NEBs would be able to cope with such an extensive flow of information. Moreover, it stands in contradiction with amendment 161 which excludes almost all technical problems from the extraordinary circumstances.

Amendment 123 (NEBs publish statistics): data provision needs to be defined more carefully, taking into account the costs involved and the added value of such provisions.

Amendment 135 imposes mediation bodies also for disputes with other transport modes: it falls outside the scope of the present Regulation.

Amendment 140 on the name-and-shame list: the Commission has no enforcement powers vis-à-vis individual airlines and has no means to carry out such an assessment.

Amendment 151 with regard to cabin baggage: unclear provision, disproportionate with regard to the objective pursued; in addition, the unlimited baggage allowance enters into conflict with safety provisions.

Amendment 156 with regard to an exemption from airport taxes: fiscal issues are out of the scope (if however airport charges are meant, then the provision is inappropriate as these are imposed by airports or authorities and not by airlines).

Amendment 161 on technical issues is confusing; all technical defects seem to be excluded which is excessive in view of possible safety concerns in case such defects are discovered during the flight operation.

Amendments 165 and 167 which only refer to unforeseen air traffic management restrictions, unforeseen closure of airport and unforeseen labour disputes are unacceptable in the case of an exhaustive list (airlines cannot take any measures to avoid cancellation if the airspace is closed or in case of labour disputes which are announced 48 or 24 hours in advance depending on the national law provisions).

Amendment 169 with regard to travel documentation: falls outside the scope of the present Regulation.

9.
Outlook for amendment of the proposal: The usefulness of a modified proposal will be assessed in the light of the progress in Council.

10.
Outlook for the adoption of Council's position: A political agreement on a common position is expected for June 2014.

