Follow up to the European Parliament resolution on promoting development through responsible business practices, including the role of extractive industries in developing countries, adopted by the Commission on 28 May 2014
1.
Rapporteur: Judith SARGENTINI (Greens/EFA/NL)

2.
EP reference number: A7-0132/2014 / P7_TA(2014)0163

3.
Date of adoption of the resolution: 26 February 2014

4.
Subject: Responsible business practices in developing countries

5.
Competent Parliamentary Committee: Committee on Development (DEVE)

6.
Brief analysis/assessment of the resolution and requests made in it:
The resolution suggests that an encompassing strategy is needed that tackles among others the following challenges: how to address the root causes of conflict minerals; how best to manage the environmental, social and human rights impacts of mining; how to better support and integrate artisanal and small-scale mining. Other key issues to tackle are: the nature and status of corporate social responsibility initiatives; the question of capturing, managing and sharing of mineral revenues; the optimisation of mineral-based linkages and the implications of international trade and investments rules for mineral-based industrialisation.

The Resolution calls on the Commission to:
Paragraph 6

· prioritise assistance for the development of legislation and taxation policy so as to maximise the local and national benefits of extractive industries (EI) development, resulting in the creation of local employment, living wages for employees and their families and increased linkages between small and medium-sized enterprises and the supply chain associated with EI development;
Paragraph 16

· upgrade its technical assistance so as to enable developing countries to institute the practice of systematic assessment of health, social and environmental risks, with provisions for effective public participation;
Paragraph 19

· seek agreements on climate financing, technology transfer and capacity building and to upgrade its assistance to developing countries for CO2 emission reduction;
Paragraph 20

· introduce a strong European legislation on disclosure of non-financial information by certain large companies, including the obligation for companies to conduct risk-based due diligence, taking into account their whole supply chain;

Paragraph 22

· ensure that EU trade officers based in EU delegations are given regular training on Corporate Social Responsibility (CSR) issues;

Paragraph 23

· actively promote responsible business conduct among EU companies operating abroad, ensuring strict compliance with all legal obligations, in particular with international standards and rules in the field of human rights, labour and the environment;

Paragraph 26
· use its trade and investment relations with key partner countries (e.g. US, China, Japan, Brazil and India) to foster a dialogue on CSR. The resolution urges also the EU to conduct sustainability impact assessments of proposed trade agreements before entering the negotiation phase and calls for investment treaties to foster positive CSR practices and reporting;

Paragraph 30

· implement the 10 principles of the UN Special Representative on Business and Human Rights that aim to integrate the management of human rights risks into state-investor contract negotiations, so as to ensure that stabilisation clauses do not compromise the protection of and respect for human rights; and support capacity building in developing countries for negotiation and implementation of human rights and sustainable development clauses in investment agreements;

Paragraph 31
· stress that investment agreements should enable the use of local content and technology transfer requirements, to encourage foreign firms to establish upstream and downstream linkages and contribute towards the host country’s economic development;
Paragraph 33
· allow the use by partner countries of export taxes as permitted under the WTO regime, which can be part of policy strategies aiming to develop domestic manufacturing or processing industries;

Paragraph 34

· assist developing countries in negotiating investment agreements that will yield sustainable social benefits and improved socioeconomic conditions;
Paragraph 35

· enhance support for assisting developing countries in tax reforms and strengthening tax administrations, so as to enable adequate capture, management and sharing of mineral revenue, and to work to put in place trade agreements which remove tariff escalation on selected finished goods that could hinder the processing and manufacture of mineral-based value-added products and thereby hamper the strategy of economic diversification of developing countries;
Paragraphs 41-50
· bring forward binding legislation on conflict minerals and support capacity building in mineral-rich countries.

7.
Response to requests and overview of action taken, or intended to be taken, by the Commission:

The Commission shares the European Parliament assessment by which it emphasizes the importance of promotion of responsible business practices to help developing countries to turn exploitation of their natural resources into a motor for sustainable and inclusive economic growth.

However, the Commission does not fully agree with paragraph 31 of the resolution regarding the performance requirements and use of local contents in investment agreements. Moreover, sharing with the European Parliament the opinion, expressed in paragraphs 41-50, on the necessity of an EU legislation aiming to break the link between armed conflict and mineral exploitation, the Commission and the High Representative adopted on 5 March 2014 an integrated EU approach regarding the responsible sourcing of minerals originating from conflict-affected and high-risk areas which presents some divergences with the views expressed in the resolution.

Regarding

Paragraph 6

1. The Commission will continue supporting partner countries in the ratification and effective implementation of labour standards and ILO conventions, including convention No 176, through accompanying development assistance.

2. Within the frame work of the Global Public Goods and Challenges Thematic Programme (2014-2020), in line with the priorities set out in the DCI Regulation and its annexes, the Commission will support actions to improve the capacity of indigenous peoples to secure tenure of ancestral domain, defend and promote their livelihoods and access basic services within a framework that respects their cultural and spiritual values. These will include global actions and innovative approaches/ projects to promote social inclusion and non-discrimination for marginalised groups, through increasing and ensuring their access to social services and opportunities for economic participation and rights-based approaches.

3. The Commission will also seek to promote the social and cultural values of indigenous people in line with the Declaration on the Rights of Indigenous People, and to support initiatives aimed at protecting their rights and enhancing their livelihoods with particular regard for the right to free, informed, prior consent to extractive activities in indigenous peoples’ ancestral domain, in line with the Declaration on the Rights of Indigenous Peoples.

Paragraph 16

1. In 2009, the Commission has developed the "Guidelines on the Integration of Environment and Climate Change in Development Cooperation". These guidelines define a comprehensive reference framework for integrating the environment and climate change into the different stages of the cycle of operations for EC development cooperation covering the three aid delivery approaches. The guidelines were reviewed in 2011. Furthermore, the Commission is organising regular trainings on country-led mainstreaming of environment and climate change in national development planning and budgetary processes.

2. The Commission does not formally include a standard approach to social and poverty impact assessment in its current approach to programme identification and formulation, but is considering developing tools to support this, possibly in association with environmental impact assessment. Environmental and poverty/ social impacts are closely associated in relation to extractive activities and their impact on poor rural communities, in particular indigenous communities and where land ownership is disputed or not supported by legal systems that favour individual over community ownership.

Paragraph 19

1. The Commission is working with EU Member States on the provision of climate finance, technology transfer and capacity building to developing countries. The EU made submission to the United Nations Framework Convention on Climate Change (UNFCCC) outlining the “Strategies and Approaches of the EU and its Member States for mobilising scale-up climate finance towards the developed countries’ goal to jointly mobilise USD 100 billion” in September 2013, and an updated version of this note will be submitted in September 2014.

2. The Commission contributes, mainly through capacity building, to actions in emerging economies and developing countries that reduce greenhouse gas emissions. Those actions follow a country-driven, multi-stakeholder approach and assist developing countries to improve the comprehensiveness and quality of their monitoring and reporting systems under the UNFCCC. They further enhance national capacity to establish institutional settings and implement national mitigation actions in several sectors, amongst which the mining sector. The creation of networks with international carbon market financing is an incentive for the private sector.

Paragraph 20

The Commission presented, in April 2013, a proposal on the disclosure of non-financial and diversity information by certain large companies and groups (COM(2013) 207), which requires companies concerned to disclose in their management reports relevant and material information on policies, outcomes and risks, including due diligence that they implement, relating to environmental aspects, social and employee-related matters, respect for human rights, anti-corruption and bribery issues, and diversity on the boards of directors. The European Parliament and the Council reached agreement on a compromise text in February 2014, and the European Parliament endorsed the compromise on 15 April 2014.

Paragraphs 22 and 23

As regards the promotion of CSR, the Commission intends to use government-to-business networks to further promote responsible business conduct among EU companies operating abroad.

Paragraph 26

1. The Commission will continue to aim at incorporating the concept of CSR in international trade and investment agreements, as it has been the case in the latest FTAs with Georgia, Moldova, Central America, Colombia-Peru, Korea, and the EPA with CARIFORUM. Given the voluntary nature of CSR, and since trade agreements are only enforceable between states and not on investors, trade agreements can only encourage the adoption or adherence of partners to internationally recognised instruments such as the OECD Guidelines for Multinational Enterprises.

2. In the Trade, Growth and World Affairs Communication (COM(2010) 612), the Commission expressed its committed to step up a gear in embedding impact assessments and evaluations in trade policy making. This includes carrying out impact assessments on all new trade initiatives with a potentially significant economic, social or environmental impact, sustainability impact assessments during trade negotiations and preparing for the Parliament and Council an analysis of the consequences of the proposed deal for the EU.

Paragraph 30

1. The Commission Communication COM(2011) 681 “A renewed EU strategy for Corporate Social Responsibility” sets out a work programme that includes activities in support of the implementation of the UN Guiding Principles on Business and Human Rights, such as human rights guidance for three key economic sectors.

2. The Commission has developed practical human rights guides for enterprises in three business sectors, of which a guide for the Oil and Gas sector is one. These guides are consistent with the UN Guiding Principles on Business and Human Rights.

3. The EU encourages investors to integrate the "protect, respect and remedy" framework of the UN Guiding Principles on Business and Human rights when negotiating their agreements with developing countries.

4. Through the European Instrument for Democracy and Human Rights (EIDHR), the Commission supports civil society organisations and human rights defenders in their efforts to promote and lobby for human rights to be respected in business.

Paragraph 31

Regarding linkages between foreign investors and local manufacturers, the Commission considers that the objective of investment liberalisation is to generate growth and jobs in countries at all economic development stages. In order to ensure full effectiveness of the liberalization commitments in trade and investment agreements, the EU’s investment policy seeks to limit or prohibit the use of performance requirements, as they introduce market distortions, both before and after establishment, that have the perverse effect of discouraging foreign investment. Eliminating performance requirements puts host countries in a better position to attract more and better quality foreign investment, and it is the objective of the EU in trade and investment negotiations to seek to limit or eliminate their use as an industrial policy instrument.

Paragraph 33

As regards the application of export taxes, the Commission will continue to allow for exemptions and flexibilities in order to create adequate policy space for developing countries aiming to develop domestic manufacturing or processing industries.
Paragraph 34

The Commission emphasises that it provides large amounts of Trade Related Assistance (TRA) to developing countries – about €900 million annually on average between 2006 and 2011. Some of this funding supports partner countries' negotiation capacity. However, one must keep in mind that, in line with the principle of country ownership, the priorities of EU aid are established by developing countries themselves. In order for developing countries to benefit from EU support for the negotiation of investment agreements, they must choose this as a priority for the EU's aid and identify capacity building for negotiations as one of their trade-related needs.

Paragraph 35

1. The Commission has supported a number of initiatives to promote transparency and accountability in the area of natural resources and in the extractive industry with a view to ensuring that countries obtain a fair deal from the exploitation of their natural resources and increase the volume of domestic resources needed to reach development goals.

2. The Commission provides support, both financially and politically, to the Extractives Industries Transparency Initiative (EITI). The EITI is a global coalition of governments, companies, and civil society working together to improve openness and accountable management of revenues from natural resources. The Commission supports capacity building efforts of both the EITI Secretariat and the World Bank-run EITI Multi-Donor Trust Fund and continues promoting the adoption of the EITI Standard among its Member States which have extractive sectors of national significance.

3. The Commission will propose a European Resources Transparency Initiative flagship programme to accompany the Country-by-Country Reporting included in the new the Accounting and Transparency Directives and referring to the disclosure, by the listed and large unlisted industries active in the extractive and forestry sectors, of their payments to governments on a country and project basis.

4. In addition, the Commission will continue to provide financial support to the international initiatives providing extensive technical assistance to partner countries in reforming taxation policies and administration that enables countries to capture, manage and establish equitable sharing agreements coming from extractive industries.

Paragraphs 41-50
Concerning the link between armed groups and mineral exploitation, the Commission and the High Representative have adopted, on 5 March 2014, an integrated EU approach to the responsible sourcing of minerals originating from conflict-affected and high-risk areas.

The integrated EU approach addresses three main issues: reducing the opportunities for armed groups to trade in tin, tantalum, tungsten and gold in conflict-affected areas; improving the ability of EU operators − especially in the downstream section of the supply chain − to comply with existing due diligence frameworks including the OECD and section 1502 of the US Dodd-Frank Act; and opening the EU market for these four minerals sourced responsible from conflict-affected and high-risk areas.

The approach consist of a draft Regulation of the European Parliament and the Council setting up a Union system for supply chain due diligence self-certification of responsible importers of tin, tantalum and tungsten, their ores, and gold originating in conflict-affected and high-risk areas.

As regards the draft Regulation (paragraph 46), legally binding obligations are created for importers of the minerals and metals in scope that choose to opt in to undertake supply chain due diligence to identify and mitigate the risk of conflict financing and human rights abuses based on the OECD Due Diligence Guidance for Responsible Supply Chains of Minerals from Conflict-Affected and High-Risk Areas. The draft Regulation is founded on a risk-based approach and includes an obligation for regular independent audits and public disclosure of company's due diligence efforts and a sanction mechanism.

In 2013, the Commission conducted a detailed consultation with stakeholders and prepared an impact assessment. As explained in the impact assessment underpinning the draft Regulation, other mandatory systems in force have had unintended socio-economic consequences and have dis-incentivised business sourcing from conflict regions. As a consequence, local mining communities are faced with depressed demand and placed in a weak bargaining position vis-à-vis buyers.

As regards the request for a wider and complementary approach (paragraph 47), the joint Communication outlines a package of accompanying measures that will enhance the impact of the Regulation and an integrated EU approach, drawing on a public consultation, stakeholder meetings and an impact assessment carried out in 2013.
The package of accompanying measures consist of public procurement incentives for downstream companies having been awarded a contract for products containing tin, tantalum, tungsten and gold requiring to respect the OECD Due Diligence Guidance or equivalent due diligence schemes. In addition, policy dialogues with third countries (producing, processing and consuming) and other stakeholders will be used to develop a common understanding of the issues at stake. Moreover, development cooperation with governments in producing countries should support the transposition of OECD Due Diligence Guidance into national frameworks.

The draft Regulation foresees regular reports by the Commission to the European Parliament and the Council on the effectiveness of its implementation. So as to stimulate use of self-certification by EU importers, it is foreseen, ever since the impact assessment was prepared in September 2013, that no later than three years after entering into force the Commission should review the functioning and the effectiveness of the Regulation. The reports may be accompanied, if necessary, by appropriate legislative proposals, which may include further mandatory measures.
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