Follow-up to the European Parliament resolution on the impact of developments in European defence markets on the security and defence capabilities in Europe, adopted by the Commission on 22 July 2015
1.
Rapporteur: Ana GOMES (S&D/PT)

2.
EP reference number: A8-0159/2015 / P8_TA-PROV(2015)0215

3.
Date of adoption of the resolution: 21 May 2015
4.
Subject: Security and Defence capabilities in Europe

5.
Competent Parliamentary Committee: Committee on Foreign Affairs (AFET)

6.
Brief analysis/assessment of the resolution and requests made in it:

The rationale of the report is the consideration that the combination of the following developments/factors in the EU defence markets is deeply worrying and can have serious effects for European defence capabilities:

· Declining European demand due to budget cuts;

· Persisting market fragmentation despite new internal market rules ("defence package");

· Growing dependence of the defence industry on extra-EU exports;

· Increased foreign investment in the European defence sector.

The resolution warns of the situation in the European defence sector where the decline of the domestic demand, if not accompanied by defragmentation of the market and industry consolidation, leads to dangerous external dependencies.

In terms of consolidation of demand, it stresses the need for increased cooperation, calling for appropriate incentives to be introduced, and is critical of the fact that the “Policy Framework for Systematic and Long-Term Defence Cooperation”, elaborated on request from the European Council, failed to introduce any binding obligations.

As for internal market rules, the resolution highlights that the potential of the intra-EU Transfers Directive (2009/43) has not been used by the industry (only 37 companies registered in the system EU-wide), and the Security and Defence Procurement Directive (2009/81) can still be circumvented by reference to essential security interests in line with Article 346 TFEU.

The resolution also expresses concern on the growing dependence on extra-EU imports and points to the fact that competition between European producers makes cooperation difficult, and sensitive technologies are transferred to future potential competitors and adversaries.

As regards foreign investment in the defence sector, the resolution calls for the monitoring of potential vulnerabilities across the EU, in the context of the “EU-wide Security of Supply regime” which has been requested by the European Council. More generally, an EU-wide Security of Supply regime is considered as a necessary pre-requisite for market consolidation which is only possible if security of supply is guaranteed.

The resolution considers the method of non-binding arrangements as developed by EDA as inefficient, and pleads for a regime based on legislation, in particular the Transfers Directive.

7.
Response to requests and overview of action taken, or intended to be taken, by the Commission:
With regard to the implementation of the two Defence Directives and the reports to Parliament and Council due in 2016 (paragraphs 3, 28, 36, 39 of the Resolution), the Commission will continue to work to support the full and effective implementation of the two Defence Directives.

This means, for example, that the Commission, aims to provide guidance on the application of certain exclusions (government-to-government sales and procurement through international organisations) contained in the Defence Procurement Directive (Directive 2009/81/EC).  In this context, the Commission is working closely with Member States in the framework of the Expert Group on Defence and Security Procurement.

Furthermore, the Commission will continue and further develop the dialogue with Member States to ensure the application of the rules and to tackle market distortions.

Finally, the Commission will report to the Parliament and Council on the implementation of the Transfers Directive by June 2016 and the Defence Procurement Directive by August 2016. In this report, the Commission will evaluate to what extent the objectives of the Directive have been achieved. The report is, inter alia, likely to include a complete overview of the transposition of the Directive in the Member States' legal orders.

13.
"… calls on the European Commission to put forward a proposal clarifying how non-market distorting tax incentives could serve these objectives; …"

While the Commission welcomes any initiative to strengthen European cooperation and appreciates that pooling and sharing initiatives can serve in enhancing such cooperation, it is not planning to come forward with a proposal for fiscal incentives. It must be kept in mind that the common system of value added tax, as laid down by the VAT Directive
, was designed to generate the revenues needed for each Member State to constitute their budget and it is not intended to make up the budget for specific activities such as defence.

With its Communication on the future of VAT
, the Commission sought to ensure a simpler, more robust and efficient VAT system. The Communication sets out the fundamental features of a future EU VAT system which can continue to perform its function of raising revenue, while increasing the competitiveness of the EU. If the VAT system is to be efficient and neutral, it is necessary that the tax base be broadened. Introducing new exemptions would run counter to this objective.

It should be noted that the VAT Directive does not, in general, allow for defence activities to be exempted from VAT. If an international body recognised by its host Member State, such as the European Defence Agency, is charged with carrying out common projects or programmes, an exemption is available for goods or services acquired to that end but no exemption is possible for pooled or shared acquisitions made by the international body on behalf of Member States.

14.
"…; calls on the Commission and the Member States to assist companies, particularly SMEs, in adequately seizing European funding opportunities for defence‑related projects;"

Commission fully agrees that SMEs should be supported in accessing EU funding for defence-related projects within the rules of the relevant programmes.  The Commission released a Dual Use support guide for SMEs last October which clarifies the rules for EU funding of dual use projects.  It also organises workshops and seminars to raise awareness about these opportunities, in close cooperation with EDA and European Association for Regional Development Agencies (EURADA).

21.
"…, urges the Commission urgently to come forward with a new legislative proposal to update the dual-use export control regime to improve its coherence, efficiency, transparency and a recognition of human rights impact, while ensuring a level playing field;…;"

The Commission fully agrees on the importance of updating the existing EU dual-use export control regime.  It is actively conducting an impact assessment of the review options identified in the 2014 Communication:  Ensuring security and competitiveness in a changing world
.

22.
"…; requests information from the Commission and the EDA on the possible risks of growing internationalisation and the possible effects that changes in ownership in the defence sector may have on the security of supply and also the heightened risks for European and national security, including to the EU's digital infrastructure; calls on the Commission to inform Parliament in due time on the status of the Green Paper on the control of defence and sensitive security industrial assets which it had announced for the end of 2014, and requests information on the outcome of the announced stakeholder consultations;"

Foreign investment can play a crucial role for the competitiveness of a company in the defence and sensitive security sector. Yet foreign investment may indeed also entail security risks, in particular security of supply risks, risks of a transfer of sensitive technology and of access to sensitive data. For this reason, many (albeit not all) Member States systematically review foreign investments in this area. With the internationalisation of supply chains, a change of ownership of a strategic company in one country may also have an impact on the security of supply of other Member States. This was confirmed in informal consultations with individual Member States and stakeholders. The Commission is reflecting how to take this issue forward.

23.
"… calls on the European Commission and the EDA to explain in detail the extent to which the Parliament proposal on “a comprehensive and ambitious EU-wide security-of-supply regime (...) based on a system of mutual guarantees and an analysis of risks and needs, and possibly using the legal basis of permanent structured cooperation” has been included in the preparatory work;…".

As regards the work on Security of Supply, the Commission expects to finalise the Roadmap for a comprehensive EU-wide Security of Supply Regime in early 2016. The Commission shares the view that a system of mutual guarantees could be an important element of such an EU-wide Security of Supply Regime. In the development of the Roadmap, the Commission will fully take into account the Parliament proposal put forward in resolution P7_TA(2013)0514.

29.
"Calls on the Commission, with a view to making the best possible use of resources, to encourage Member States to make joint purchases through central purchasing bodies such as the EDA, as provided for in Directive 2009/81/EC;"

With regard to the issue of joint purchases, the Defence Procurement Directive (Directive 2009/81/EC) stresses the importance of centralised purchasing techniques to increase competition and streamlining procurement. It also enables Member States to use European public bodies, such as the EDA, as central purchasing bodies, provided that they apply procurement rules compliant with all the provisions of the Directive.  While the decision lies with the Member States, the Commission fully supports the objective of encouraging Member States to make joint purchases through central purchasing bodies and will consider what more can be done to pursue this objective.

30.
"Urges the Commission to step up its efforts to achieve a level playing field in European defence markets in order to fight protectionist practices by Member States by promoting cross-border cooperation and better access to defence industry supply chains, and by taking steps to put an end to the situation whereby some Member States act solely as suppliers and others solely as buyers of defence technology; believes, in this regard, that the use of exclusions in accordance with Directive 2009/81/EC has to be duly justified; calls on the Commission to inform Parliament of the effects of the seven sets of Guidance Notes (on, respectively, Field of Application, Exclusions, R&D, Security of Supply, Security of Information, Subcontracting, Offsets) that have already been published, and notes that the Commission plans to release two more in 2015; believes that these notes constitute the perfect opportunity for the Commission to establish a dialogue with the Member States on subjects that have never been addressed in a structured and open manner, and requests information on the outcome of such a dialogue with the Member States;"

33.
"…; calls on the Member States, the EDA and the Commission to work together, and with prime contractors, in order to ensure that SMEs are fully familiar with the various stages in the value chain, as this will help them consolidate and facilitate their access to defence procurement and counter the geographically uneven development of Europe’s technology and defence base;"

In relation to the question of cross-border access to defence procurement and supply chains, the Commission fully agrees on the importance of this objective. It is in this context that the Commission established an expert group, with representatives from Member States and industry, to advise on ways to improve cross-border market access for SMEs and their integration into supply chains. The objectives of this expert group are to provide an overview of obstacles currently hindering SMEs participation in defence contracts and cross-border market access; explore options to improve the practical application of the subcontracting provisions of the Defence Procurement Directive and to promote the use of these provisions by Member States’ contracting authorities; analyse possible ways to support cross-border integration of supply chains; and investigate the possibilities for additional measures in this area.

With regard to the seven guidance notes on the Defence Procurement Directive, these guidance notes had been developed in 2010 by the Commission services to support Member States in the transposition and implementation of the Directive. The Commission will report to the Parliament and Council on the implementation of the Defence Procurement Directive by August 2016. This report is, inter alia, likely to include a complete overview of the transposition of the Directive in Member States legal orders. In this context, the Commission will also, where appropriate, take into account the content of the 2010 guidance notes.

In connection with the further guidance work that is currently ongoing, once the dialogue with Member States on this topic is completed, the Commission is ready to inform the Parliament, through the appropriate channels, on the outcome of this dialogue.

32.
"calls, therefore, on the Commission to continue to check that Member States are phasing out offsets not duly justified on the basis of Article 346 of the Treaty; views this as indispensable for ensuring the smooth functioning and transparency of the internal market in the European defence sector and a level playing field for suppliers, in particular SMEs;"
With regard to the issue of offsets, the Commission will continue and further develop the dialogue with Member States to ensure the application of the rules and to tackle market distortions. This may, where appropriate, include the issue of offsets that are not duly justified on the basis of Article 346 TFEU.

34.
"…; urges the Commission and the Member States to ensure the effective use of these instruments in practice and welcomes, therefore, the initiative of the Commission to establish a working group, with the Member States, on the harmonisation of the Intra-EU Transfers Directive;"

The Commission welcomes the support from the European Parliament for establishing the Working Group on the Transfers Directive.  It is making good progress on developing a more harmonised approach to the General Transfer Licence which will be essential to the effectiveness of the Directive.  The Commission is also developing a Practioner Guide for SMEs on using the provisions of the Directive which it is hoped will be available by the end of 2015.

38.
"Underlines that cooperation between strategic partners is essential for European security of supply, and hence encourages the Commission and the Member States to take defence procurement into account when negotiating international trade agreements;"

Turning to international trade agreements, under the WTO's Agreement on Government Procurement (GPA) there is a general exception for "protection of essential security interests relating to the procurement of arms, ammunition or war materials, or to procurement indispensable for national security or for national defence purposes."  As to the possibility of covering defence procurement in future Free Trade Agreements, the Commission acts upon a mandate given by Member States.

-------------
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