Follow up to the European Parliament resolution on the draft Council decision on the ratification and accession by Member States, in the interest of the European Union, to the Protocol of 2010 to the International Convention on Liability and Compensation for Damage in Connection with the Carriage of Hazardous and Noxious Substances by Sea, with the exception of the aspects related to judicial cooperation in civil matters
, adopted by the Commission on 4 October 2016
1.
Rapporteur: Pavel SVOBODA (EPP/CZ)

2.
EP reference number: A8 0191/2016 / P8_TA-PROV(2016)0259
3.
Date of adoption of the resolution: 8 June 2016

4.
Subject: Ratification and accession to the 2010 Protocol to the Hazardous and Noxious Substances (HNS) Convention with the exception of aspects related to judicial cooperation in civil matters.
5.
Competent Parliamentary Committee: Committee on Legal Affairs (JURI)

6.
Brief analysis/assessment of the resolution and requests made in it:

The resolution requests the Council and the Commission to engage in further consideration of the above-mentioned draft Council Decision in order to address the recommendations set out by the European Parliament. The resolution containing recommendations for modification of the proposed act was adopted on the basis of Rule 99(3) of the European Parliament's Rules of Procedure, on the consent procedure. The request for consent had been submitted by the Council to the Parliament in December 2015, in accordance with Article 100(2) and Article 218(6) point (a)(v) TFEU. The JURI Committee adopted its Interim Report (A8-0191/2016) containing a Motion for a European Parliament Resolution in May 2016; thus, respecting the six-month period after the request for consent established under Article 99(4) of the EP's Rules of Procedure.
In the resolution, Parliament clearly sets out its reasons for disagreeing with the text of the draft Council Decision. These reasons reflect to a large extent the rationale of the Commission's original proposal and the Commission's own disagreement with the amended text of the draft Council Decision, as this was crystallised in the statement by the Commission at Coreper I in December 2015.

Parliament's resolution does not address the question of Union competence. The Commission position is that ratification of or accession to the 2010 Protocol is a matter of exclusive Union competence, as it affects common rules, namely those established under Directive 2004/35/EC on environmental liability (ELD) and Regulation (EU) 1215/2012 (recast Brussels I Regulation). The Council argues that, given the partial overlap of the rules of the HNS Convention as amended by the 2010 Protocol with the ELD, exclusive Union competence can only be founded for those parts of the HNS Convention which overlap with the ELD. Among other arguments, the ELD exempts from its scope any incidents involving environmental damage caused from HNS carriage by sea, to which the HNS Convention as amended applies. Therefore, the affectation of Union rules by the application of the HNS Convention as amended by the 2010 Protocol is extensive and cannot be limited to parts of the Convention. The principles of uniformity of Union law and the principle of necessity also support the Commission position in regard to exclusive Union competence.

More specifically, the recommendations of the Parliament can be summarised as follows:

a) The Council changed the legal basis of the Commission proposal (COM(2015) 304 final) from Article 192(1) TFEU (environment) to Article 100(2) TFEU (transport). This change disregards a key aspect of the 2010 Protocol, which is the "polluter pays" principle. The Parliament disagrees with the deletion of Article 192(1) TFEU as a legal basis and proposes a dual legal basis – Articles 100(2) and 192(1) TFEU – to fully encompass the scope and objectives of the HNS Convention as amended by the 2010 Protocol (hereinafter referred to as "2010 HNS Convention").

(b) The Council amended the text of both original Commission proposals to extend the timeline for ratification from two to four years, but also made this timeline non-binding by including in Article 2(1) of the two proposed Council Decisions the phrases "shall endeavour to take the necessary steps" and "if possible". The Parliament insists that the timeline for ratification should not be longer than two years, and that, in any event, this timeline should be of a binding nature. The resolution notes that a non-mandatory timeline for ratification would result in the fragmentation of Union law as regards environmental damage arising from HNS pollution incidents at sea. More to the point, taking into account also the shipping industry's letters on the subject, failure to agree to a binding timeline for ratification would negatively affect economic operators concerned, including ship owners, who would be subject to different regimes within the EU even for the same incident (which also goes against the spirit of the 2010 Protocol), and ports, which may find themselves at a competitive disadvantage to neighbouring ports not abiding by the Protocol's requirements. Finally, legal certainty for victims suffering damages from such pollution incidents would also be challenged by a non-uniform approach across Europe.

(c) The obligation to ratify the 2010 Protocol has been changed by the Council, compared to the original Commission proposal, from an "obligation of result" to an obligation of "best efforts". The Parliament proposes to avoid a "pick-and-choose" approach to the ratification obligation, as the principle of uniformity of Union law is threatened by the permanent co-existence of two maritime liability regimes, a Union one (under the ELD and the recast Brussels I Regulation) and an international one (under the 2010 HNS Convention), in particular as accidents involving HNS carried by sea often have consequences that transcend national boundaries.

The Parliament considers this resolution as an opportunity for further dialogue between the Commission and the Council in order to improve the text of the draft Council Decision. The alignment of the resolution to the concerns expressed by the Commission in Council during the discussions in the working parties and at Coreper in the second half of 2015 emphasises the importance of the subject.

7.
Response to requests and overview of action taken, or intended to be taken, by the Commission:

The Commission welcomes the adoption by Parliament of this resolution, which reiterates some of the key concerns the Commission has also raised in Council following the amendment of the text originally proposed by the Commission. The issue at hand is, besides the legal arguments, one of significant practical consequences, which affect citizens just as a number of stakeholders in the industry.

Internationally, while carriage of HNS by sea is a booming trade, liability for damages arising from accidents involving HNS at sea is the only "missing piece" of the International Maritime Organisation's (IMO) regime on liability for damages linked to shipping. The relevant instrument (2010 HNS Convention) has not yet entered into force while all other similar maritime liability conventions, e.g. for oil pollution from tankers, are applicable and appear to be working well. It is thus very important that the 2010 HNS Convention enters into force as soon as possible, in order to complete the picture of liability for accidents in connection to shipping.

In the EU, the ELD regulates liability for environmental damage from all kinds of occupational activities which present a risk for human health or the environment. The co-legislators decided to exclude from the scope of the ELD damages falling under the scope of specific international conventions (including the HNS Convention together with other IMO maritime liability conventions) that appeared to be more effective and comprehensive when it comes to remedying damages, including damage to the environment, arising from certain occupational activities. Consequently, any incidents covered by these conventions are exempted from the application of the ELD.

Should the current text of the draft Council Decision authorising Member States to ratify the 2010 Protocol be finally adopted by the Council, the following risks will arise:

(i) The current legal basis, namely Article 100(2) TFEU on transport is not covering a very important part of the Protocol that is the "polluter pays principle", which is established in the section on "Environment" of the TFEU. It is precisely this element of the Protocol that has led to the co-legislators exempting incidents falling under its scope from the scope of the ELD. Should the Council now give a signal that in fact the protection of the environment through the polluter pays principle is a secondary – or less important – objective of the HNS Convention, this would be in contradiction to the ratio legis of the ELD (Article 4(2) and Annex IV).

(ii) Furthermore, as the current text does not oblige Member States to ratify the Protocol in the interest of the Union, but only creates an obligation of best efforts, without a mandatory timeframe, it is likely that not all Member States (in fact only few) will proceed with ratification. This will mean that both the ELD and the Protocol will apply in the EU, which would lead to fragmentation of Union rules on the protection of the environment.

(iii) More to the point, in the absence of a clear obligation to ratify and of a binding timeframe, legal uncertainty is created both for the relevant industry (ship owners and ports) and victims suffering damages from HNS pollution incidents as to what regime would apply to them in the EU.

The Council took note of the resolution in the Shipping Working Party, at its meeting on 15 July 2016, and found that there is no room for reopening the discussion on the text of the draft Council Decision, as this is under the consent and not the co-decision procedure. 
The Slovak Presidency requested a meeting with the Chair of the Legal Affairs Committee of the Parliament (Mr P. Svoboda) on 30 August. After the meeting, the Presidency informed the Commission – both in the Shipping Working Party and in the Civil Law Working Party on 8 and 9 September respectively – that Mr Svoboda asked for an official letter from the Council confirming their position as regards the two parallel resolutions on the 2010 HNS Protocol.
The Commission would have been ready to accept a compromise solution on the legal basis of the proposal – i.e. a dual legal basis as suggested in this resolution, and even negotiate with the Council an extended reasonable timeframe for ratification of the Protocol. The Commission would also have stood firm, alongside the Parliament, on the issues of the nature of the obligation to ratify the Protocol in the interest of the Union and the binding timeframe for ratification.

However, given the Council's negative stance towards any re-opening of the discussion on the text of the draft Council Decision, the Commission has been left with no room in which to find a compromise on the text. It continues to support ratification of the 2010 HNS Convention by all EU Member States in the interest of the Union.
---------------

� On the basis of COM(2015) 304 final, adopted on 22.6.2015.
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