[bookmark: _Hlk129094995][bookmark: _GoBack]SPECIAL LEGISLATIVE PROCEDURE – First reading
[bookmark: Carvalho][bookmark: CHIPS]Follow up to the European Parliament legislative resolution on the proposal for a Council Regulation amending Regulation (EU) 2021/2085 establishing the Joint Undertakings under Horizon Europe, as regard the Chips Joint Undertaking
1.	Rapporteur: Eva MAYDELL (EPP / BU)
2.	Reference numbers: 2022/0033 (NLE) / A9-0012/2023 / P9_TA(2023)0044
3.	Date of adoption of the resolution: 14 February 2023
4.	Legal basis: Articles 187 and 188 of the Treaty on the Functioning of the European Union
5.	Competent Parliamentary Committee: Committee on Industry, Research and Energy (ITRE)
6.	Commission's position: accepts some amendments
The Parliament proposes several amendments to the proposed regulation. Several amendments can be supported by the Commission. 
On the amendments proposed by the Parliament that cannot be supported:
Recital 3b on the relation of the Chips JU with the Chips Fund objectives
The Parliament proposes to introduce a new recital tasking the Joint Undertaking to work alongside the objectives of the Chips Fund by providing opportunities for the increased availability of funds to support the growth of start-ups and small and medium-sized enterprises (SMEs) as well as investment across the entire value chain and the Union. The Parliament also expects the Joint Undertakings (JU) to support and provide guidance to small and medium sized enterprises (SMEs) and start-ups on how to access public and private investment.
However, the proposed amendment can better be tackled in a different method, given the role of the JU, which is not to provide such guidance to SMEs and start-ups. Such guidance will have to be provided in the context of InvestEU and, possibly, the European Innovation Council (EIC). The latest Council compromise text already establishes in Article 126(1)(b) the participation of SMEs in the research and innovation activities launched under the Initiative and, in particular, that at least 20 % of public funding should go to SMEs. In addition, in terms of support to SMEs and start-ups, among the tasks entrusted to the JUs, they are required to stimulate R&I activities in SMEs as well as to contribute to the creation and scaling-up of innovative companies “in particular start-ups, SMEs and, in exceptional cases, small mid-caps”. Moreover, JUs shall “promote the involvement of SMEs and start-ups in their activities”.
Recital 3c and recital 5b on the Chips Fund and recital 3d on the Semiconductor Board
The Parliament proposes the addition of a recital 3c that would, in fact, add tasks to the Chips Fund. This recital expects the Chips Fund to provide opportunities for increased availability of funds to support the growth of start-ups and SMEs and investment across the entire value chain. It also proposes the establishment of a strategy for dealing with exceptional funding crises, such as significant increases in inflation. Recital 5b also expects that the Chips Joint Undertaking and the Chips Fund together set up private and/ or public sector partnerships. Similarly, proposed recital 3d proposes to add tasks to the European Semiconductor Board established under the Chips Act.
While the Commission generally supports the objectives of the Parliament, the Chips Fund activities and the European Semiconductor Board fall outside the scope of the Single Basic Act Amendment (i.e., Regulation (EU) 2021/2085) and should solely be regulated in the Chips Act.
Recital 3g and amendment to recital 4
The Parliament proposes to add a recital on the budget of the Chips for Europe Initiative, indicating, in particular, that fresh budgetary resources are needed to fund it. In this recital the Parliament asks to ensure the continuation of the activities already envisaged under Horizon Europe and that any budget redirected to the Digital Europe Programme to contribute to the Chips for Europe Initiative should be compensated by additional funding sources. Similarly, recital 4 is amended to indicate that the increase of the Union financial contribution to the Chips JU should not cause cuts to Union programmes or existing projects and should therefore be drawn, in accordance with the Chips Act, predominantly from the unallocated margins under the Multiannual Financial Framework (MFF) ceilings or mobilised through the non-thematic MFF special instruments. 
The discussions on budget and hence recitals addressing this subject and making reference to the financial resources from Horizon Europe and Digital Europe programmes should be left to the Chips Act and to the budgetary authority in the context of the annual budgetary procedure. The use of special instruments and margins is a matter for the annual budgetary procedure, in view of wider budgetary context, and should not be prejudged.
Recital 5c on technology and knowledge transfers
The Parliament proposes in recital 5c that beneficiaries of financial support deriving from the Initiative should take measures to prevent unwanted technology and knowledge transfers developed within the framework of the Initiative, making use of the range of instruments available at the Union and national level.
The Commission shares the policy objectives of this recital. However, it generally refers to already existing legal instruments (“range of instruments available at the Union and national level”). In particular, this is safeguarded by means of Article 38(2) of the Horizon Europe Regulation and the Model Grant Agreement applicable to Joint Undertakings that already includes a clause that would contribute to the prevention of technology and knowledge transfers. Moreover, contrary to what is proposed in the recital, this task should be left to the Joint Undertaking (which already includes the Commission and Member States). As regards the other proposal in the recital concerning the risk of transfer of technology to entities outside the Union because of foreign takeovers, this is already covered by the EU Foreign Direct Investment (FDI) Screening framework, as long as they entail a potential risk to the security and public order of the EU. The same applies for the transfer of technology to entities outside the Union, as long as that technology is considered as dual-use, as it is already covered by the EU Dual-Use Regulation.
Recital 5d on Science, Technology, Engineering and Mathematics (STEM) education
The Parliament proposes to add a recital that puts focus on investing in talent and skills under the Initiative with a specific focus on women in Science, Technology, Engineering and Mathematics (STEM) education. It indicates that the Joint Undertaking should seek to find synergies with other programmes and funding opportunities in the area of skills and education under the existing Horizon Europe rules, including by strengthening its international cooperation.
Although the content of this amendment is in line with the Commission’s policy to support STEM education, with a specific focus on increasing female participation, the Initiative, including actions on skills to be undertaken by a new network of competence centres, should only be regulated in the Chips Act proposal and not the amendment to Council Regulation 2021/2085, to avoid legal confusion and unnecessary overlaps.
Amendments to ‘recital 7 and to Article 137 on governance
The Parliament proposes in recital 7 and Article 137 to specify that the stakeholders whose advice should be considered for the preparation of the work programme should be “industry stakeholders” instead of simply “stakeholders” as mentioned in the third compromise text of the Council. The Parliament also suggests that the advice of “experts”, “social partners” and “the private members board” should be considered in this context.
The current wording of recital 7b (“relevant stakeholders”) in the latest Council compromise text already encompasses all the stakeholders added by the Parliament except for “industry” stakeholders. Such qualification could limit the range of concerned stakeholders and exclude, for example, universities or Research and Technology Organizations (RTOs).
Amendment to ‘recital 9 and recital 11 regarding geographical balance
The Parliament proposes in recital 9 that the Public Authorities Board of the Chips JU should aim to increase gender balance within its structures and its projects and should seek to ensure geographical balance of the projects selected. In recital 11 the Parliament adds an additional condition of geographical balance when referring to certain proposals for actions which should be eligible for funding only if the action is carried out by legal entities cooperating within a consortium of at least three legal entities from three different Members States.
The provisions of Council Regulation 2021/2085 need to follow the rules on project selection as defined in the Horizon Europe and Digital Europe Regulations. Under the Horizon Europe Work Programmes, geographical diversity, among other issues, is indicated as a ranking criterion in case of proposals with equal score. Regarding gender balance within the structures of the Public Authorities Board, this should be safeguarded by recital 31 of the regulation which already indicates that “advisory bodies of the joint undertaking should have a balanced representation of experts, […] including with respect to gender balance”. Finally, under Horizon Europe, beneficiaries must take all measures to promote equal opportunities between men and women in implementing actions and, where applicable, in line with their gender equality plan.
Amendment to Recital 13 on international cooperation
The Parliament proposes certain additions, such as focusing on cooperation with “like-minded” actors “in order to strengthen the Union’s open strategic autonomy and to protect intellectual property rights”.
Recital 13 was removed by the Council in its current compromise text given that according to its Legal Service it would require a corresponding article that would formally give the JU the task to develop an international cooperation strategy. The Council believed this would be a too heavy task for the JU and therefore agreed to remove it. The proposed removal of this amendment by the Council makes these additions by the Parliament redundant.
Amendment to Article 126 on additional objectives of the Chips Joint Undertaking
The Parliament proposes certain amendments to Article 126, in particular, to the provisions related to the new objectives that the Chips Joint Undertaking will implement under the Chips for Europe Initiative (such as a focus on manufacturing equipment or packaging). The Parliament also proposes new additional objectives related to the Green Transition and the promotion of STEM education.
The Parliament has proposed similar amendments in its report on the Chips Act, which is the appropriate instrument to address this. We would like to recall that the final wording included in Article 126 will depend on the wording agreed by the Council and the Parliament in the context of the Chips Act.
Amendment to Article 128 and Article 129 on the contribution of the Union and the private members to the Chips Joint Undertaking
In Article 128, the Parliament proposes to change the contribution from the Union to the Chips Joint Undertaking from “up to” EUR 4.175 billion to “at least” EUR 4.175 billion. In Article 129, on the contribution from the private members to the Joint Undertaking, the Parliament proposes that in the event the scope or membership of the Joint Undertaking significantly changes, the amount included in the regulation could be reviewed after consultation of the Private Members Board.
Regarding Article 128, for reasons of legal certainty and budgetary planning, the amount of the EU contribution included in the regulation can only be a maximum, and not a minimum. For instance, if the Union contribution in Article 128 were to be “at least” EUR 4.175 billion, this would mean that the Union would be obliged to make this contribution even if the rest of the partners (Participating States and private members) did not contribute anything to the joint undertaking. Furthermore, such wording would potentially allow the Union to contribute a much higher amount than the EUR 4.175 billion reserved for the Chips Joint Undertaking and therefore result in uncertainty from a budgetary planning point of view.
Concerning Article 129, the contributions of all members of the Joint Undertaking, including the ones from the private members, need to be established in the legal act, i.e., in Council Regulation 2021/2085, and should not be left to future review. Furthermore, it must be noted that while the amount of the contribution from private members is established in the Regulation, this is, as opposed to the contribution from the Union, indicated as a minimum (“at least”) amount and in line with the matching principle. The current wording thereby sets up the possibility of increase without enumerating the instances subject to the limits in Annex III Horizon Europe. Therefore, the contributions from members other than the Union should at least be equal to 50 % and may reach up to 75 % of the aggregated joint undertaking budgetary commitments. 
Moreover, the current amount already considers potential changes and is fairly realistic for the private members to reach. The Commission should warn against future amendments to the regulation to change this article given how heavy such a procedure would be (Commission proposal, negotiations in Council, Parliament opinion) for simply changing one article that, as mentioned above, takes into account the situation of the private members and of the Joint Undertaking’s scope of activities.
Amendment to Article 134 on intellectual property protection
The Parliament proposes to add a paragraph that would allow to maximise the positive impact of Union funding and projects, and to protect against unwanted technology and knowledge transfers. This paragraph refers to a new Article 27a of the Chips Act that the Parliament has also proposed in its report on the Chips Act. This article covers the protection of the Intellectual Property Rights (IPRs), in particular, by stating that the transfer or access to confidential data or IPRs to third countries would only be possible in case there is a bilateral or multilateral agreement regarding the protection of confidential information and the enforcement of the IPRs, which is “effectively complied with”. Moreover, the beneficiaries of State aid would need to commit via an agreement with the Commission or the Member States to notify the Commission of any transfer to a third country which could be potentially dangerous for the protection of IPRs. The Commission assesses and decides if the transfer is permissible under the agreement. In case of a breach of the agreement, measures like recovery of State aid, repeal of the status of “first-of-a-kind”, and imposition of fines are planned. Any other transfer, not covered by these two types of agreements, would be allowed only if it takes place within one entity, to its subsidiaries or direct business partners that are located in certain third countries. In addition, it requires the Commission and the Member States to take all reasonable measures to prevent transfer of information that risks infringing EU or national law. Lastly, the provision prohibits all further transfers to a third country undertaking that has “infringed this Regulation [the Chips Act]”. The Commission, with the assistance of the European Semiconductor Board, would develop guidelines for the treatment of IPRs.
While the Commission generally agrees with the Parliament’s objectives in this regard, the scope of the proposed Article 27a of the Chips Act (which Article 134 refers to) is not sufficiently clearly defined and seems to be too broad. In particular, the preliminary concerns regarding this provision are:
1.- The new restriction for transfers of technology appears inconsistent with the Union’s obligations under the Agreement on Trade-Related Aspects of Intellectual Property Rights (TRIPS) Agreement. Moreover, the restriction has an unclear scope and limits the freedom of companies to share information, while no justification is given. Additionally, the rule overlaps with existing rules, notably the Digital Europe Programme and Horizon Europe rules for Intellectual Property developed under the Initiative; the security concerns raised by technology transfers are also addressed under the EU Dual Use Regulation and the EU Foreign Direct Investment Screening Regulation. The provision sets up possibly unjustified and disproportionate use of export restrictions. Finally, beyond the possible overlaps, the proposed Article 27a may lead to excessive restrictions related to investments (inbound and outbound) and expert controls, including to the extent that they would not be justified by security considerations. 
2.- The new provision restricting transfers of beneficiaries seems not to be in line with the State aid regime: it is an exclusive competence of the Commission to set the conditions for State aid and for its recovery, this cannot be regulated in secondary legislation.
In the context of the negotiations of the Chips Act, the co-legislators did not agree on adding a new article 27a, instead reinforcing the original article 27 on the treatment of confidential information, with no references to restrictions for transfers of technology or the State aid regime. Therefore, any reference in the amendment to Regulation 2021/2085 to such mechanism is now redundant.
